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Judge Rodenbeck and the Proposed Reform 


of Procedure in New York 


“The New York bar may well command the intellectual respect of the nation. 


Any 


bar that have been able to practise law under the Code of Civil Procedure in the state 
of New York with a degree of success which enables them still to receive comfortable 
emoluments from their clients have earned no mean distinction.’’ — Attorney-General 
Wickersham, at last annual banquet of New York State Bar Association. 


“That immediate simplification of the procedure is imperative is apparent to all 


serious-minded members of the profession. 


Our present system in many respects is so 


antiquated and cumbersome as frequently to result in a denial of justice. We are far 
behind the states of Pennsylvania and Massachusetts, and much more backward than 
England in this regard.’’ — Report of Committee on Law Reform, Judge A. T. Clearwater, 


Chairman. 





T last there is good reason to anti- 

cipate that the revision of the New 
York Code of Civil Procedure which 
has long been ineffectually discussed 
will in the next few years be success- 
fully carried out. The legal profession 
of the state is now thoroughly awake 
to the necessity of this reform. A bill 
has been introduced in the New York 
Legislature of which we have the very 
best assurance, at this writing, that it 
will pass both houses at this session. 
This bill continues in existence the able 
Board of Statutory Consolidation which 
not long ago completed the task of con- 
solidating the general statutes, and di- 
rects it to report a plan for the revision 
of the civil practice in New York. At 
the head of this Board of Consolidation, 
assuming that the bill is enacted, will 
be Judge Adolph J. Rodenbeck of 
Rochester, whom we think ourselves 
justified in pronouncing the best fitted 
lawyer in the state to take charge of 









this important undertaking. For this 
task he possesses conspicuous qualifi- 
cations. His was the guiding hand 
which directed for years the gigantic 
labor of classifying and consolidating 
the general statutes, the successful out- 
come testifying to his great industry, 
zeal and learning. This work proved 
Judge Rodenbeck a jurist of rare analy- 
tical and constructive powers. He has 
long devoted much study to the intri- 
cate details of the complicated problem 
of procedure. Two years ago he was 
planning a revision of the code, and 
the thoughtful paper which he read at 
the last annual meeting of the New 
York State Bar Association was at once 
one of the most notable of recent 
contributions to the literature of the 
subject and an eminently practical dis- 
cussion embodying a perfectly feasible 
plan of reform. The prospect of Judge 
Rodenbeck’s now giving the state the 
full benefit of his personal equipment is 
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the most auspicious factor in the exist- 
ing situation. If the bill is passed he 
will at once take up the work of prepar- 
ing a plan for the simplification of prac- 
tice which will be presented for adoption 
at the next legislative session. 

By many New York lawyers in a good 
position to form an estimate of Judge 
Rodenbeck’s ability, it is felt that there 
is no one, either in the state or out of 
it, who is so well qualified for preparing 
such a plan, or whose suggestions are 
more likely to meet with favor by the 
judiciary and bar of the state. 

Judge Rodenbeck is a native of 
Rochester, in which city he resides. 
He was educated at the University of 
Rochester, being admitted to the bar 
of the state of New York in 1887. He 
was corporation counsel of Rochester 
from 1894 to 1898, member of the New 
York Assembly in 1900 and 1901, and 
Mayor of Rochester in 1902 and 1903. 
He was appointed by Governor Odell 
to the bench of the Court of Claims be- 
fore his term as Mayor expired. 

While Judge Rodenbeck was in the 
Assembly he became the mainstay of a 
joint committee which was investigating 
the methods of the Statutory Revision 
Commission which had been engaged 
since 1889 in revising the statutes of 
the state. This committee completed 
the unprecedented task of examining 
every New York session law from the 
earliest times. The results accomplished 
under Judge Rodenbeck’s direction were 
so favorable to statutory reform, and 
his report was so encouraging for a 
scientific consolidation of the statutes, 
that the Board of Statutory Consoli- 
dation was created in 1904 by act of the 
Legislature. Judge Rodenbeck’s asso- 
ciates on this Board were Hon. Charles 
Andrews of Syracuse, former Chief Judge 
of the Court of Appeals, Justice Judson 
S. Landon of Schenectady, William B. 
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Hornblower and John G. Milbur, 
Judge Andrews being unable to serve, 
his place was filled by the appointment 
of Mr. Moot. Justice Landon died 
not long after the Board began its 
labors, but the other members carried 
the undertaking to its completion. |p 
1909 the Legislature enacted the cop. 
solidated laws and repealed all other 
general laws, thus bringing order from 
chaos, and making available a convenient 
and scientific classification of the statute 
law of the state. 

The Board of Statutory Consolida- 
tion was empowered to revise the Code 
of Civil Procedure as well as to consoli- 
date the statutes, in accordance with 
the efforts of the New York State Bar 
Association, extending back nearly 
twenty-five years, to secure a reforma- 
tion of the practice. The Board found, 
however, that it was physically incap- 
able of accomplishing both undertak- 
ings, and confined its attention to 
revision of the substantive law. The 
revision of the practice was felt to be 
so delicate and difficult a task as to call 
for independent treatment at some sub- 
sequent time. The Board did, however, 
prepare the way for such a revision, as 
it removed from the Code of Civil 
Procedure more than five hundred sec- 
tions or parts of sections of a substan- 
tive character. 

In his paper on ‘The Reform of the 
Procedure in the Courts of the State 
of New York” read before the State 
Bar Association last January, Judge 
Rodenbeck reviewed the history of the 
Code of Civil Procedure, and of the 
numerous attempts and projects to re 
form its evils, and indicated the design 
which might be utilized in re-arranging 
the materials of the code. ‘Some basis 
must be adopted which will appeal to 
the mind as consistent and which will 
be broad enough to take in all the 
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practice provisions in an action. At the 
same time a purely scientific or philo- 
sophical arrangement must be avoided. 
It is a question of expediency.” 

He accordingly proposed a classifi- 
cation based upon the successive steps 
in an action, arranged under the fol- 
lowing general heads: (1) general pro- 
visions, (2) commencement, (8) trial, (4) 
judgment, (5) review, (6) satisfaction. 

When, however, a satisfactory classi- 
fication has been adopted, and consoli- 
dation has been accomplished, the 
result will be incomplete, Judge Roden- 
beck said, if the work stops there. 
There are reasons for a thorough re- 
form. But ‘‘a total repeal of the pres- 
ent system would be demoralizing. It 
would be unwise to adopt a practice act 
not based upon the present code.” 

Judge Rodenbeck proceeded to lay 
down the principles that should con- 
trol the drafting of a practice act. 
He favored an act as brief as possible, 
leaving details to be covered by rules 
of court, and showed himself in gen- 
eral agreement with Professor Roscoe 
Pound’s proposals in his article on ‘Some 
Principles of Procedural Reform” (4 J1l- 
nois Law Review 388, 22 Green Bag 237). 
He worked out the topic, however, with 
much thoroughness, with great vigor 
of analysis, and with no little ingenuity, 
his conclusions being the more valuable 
as those of an independent observer. 

To do justice to Judge Rodenbeck’s 
paper would require fuller discussion 
than can here be accorded it. It differed 
from the typical bar association address 
in its laborious research, its compres- 
sion of material, and its clear-cut rea- 
soning. Not simply a helpful address, 
but something more than that, a legal 
monograph of striking merit, it deserves 
the attention not only of those inter- 
ested in a local question, but of students 
of procedure generally. 


Judge Rodenbeck and the New York Code 
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The paper met with a favorable re- 
ception, the Association manifesting its 
desire that the reform so ably advo- 
cated be straightway begun, by adopt- 
ing a resolution which provided for the 
appointment of a committee of five 
with full power to act with regard to 
Judge Rodenbeck’s recommendations, 
and for the printing and distribution of 
five thousand copies of the address at the 
Association’s expense. In supporting 
this resolution Mr. Adelbert Moot 
said: 

“I have worked with Judge Roden- 
beck. I know his plan will stand 
examination. I know this is a great 
subject, and if this plan will not stand 
examination it is the first one he ever 
submitted in a work of this kind that 
I know anything about that would not.” 

The committee appointed by the 
President, Senator Root, consisted of 
Judge Rodenbeck, chairman, three other 
members of the old Board of Statutory 
Consolidation, Messrs. Hornblower, Mil- 
burn and Moot, and as the fifth mem- 
ber Charles A. Collin. 


The next step, after the appointment 
of this committee, was taken when 
Frederick E. Wadhams, secretary of the 
state bar association, prepared a legis- 
lative bill requiring these same five 
men, as the Board of Statutory Con- 
solidation, to take up the subject of 
revision of the code and report upon it, 
provision being included that copies of 
this work be distributed to the judi- 
ciary and members of the bar for sug- 
gestions and advice. 

The enactment of the bill will natur- 
ally result in the discharge of the bar 
association’s committee, and the defeat 
of the bill, if it be a remote possibility, 
will stir the committee to whatever 
action seems most desirable. It has 
done no work but awaits developments. 
The bill is as follows: — 
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STATE OF NEW YORK 
No. 1140 


In Senate, April 19, 1911. 

Introduced by Mr. Saxe — (by request) — 
read twice and ordered printed, and when 
printed to be committed to the Committee on 
Finance. 

AN ACT authorizing the Board of Statutory 
Consolidation to examine and report a plan 
for the classification, consolidation and 
simplification of the civil practice in the 
courts of this state. 


The People of the State of New York, represented 
in Senate and Assembly, do enact as follows: 
Section 1. The Board of Statutory Con- 
solidation created by the laws of nineteen hun- 
dred and four, chapter six hundred and sixty-four, 
consisting of Adolph J. Rodenbeck, William B. 
Hornblower, John G. Milburn and Adelbert 
Moot, together with Charles A. Collin, who is 
hereby appointed to fill the vacancy existing in 
said board, or such other persons as may be 
appointed by the Governor in the case of other 
vacancies, is hereby continued and directed to 
report to the next Legislature a plan for the 
classification, consolidation and simplification 
of the civil practice in the courts of this state. 


Sec. 2. The board shall have power to con. 
duct such inquiries as it may deem n 
to the preparation of such report, and to hold 
sessions in Albany or elsewhere in this state, 
The members of the board shall serve without 
compensation, but shall receive their necessary 
expenses and disbursements incurred in the 
discharge of their duties to be paid, together 
with the compensation of persons employed by 
the board and the other expenses and disburse. 
ments of the board, by the comptroller out 
of any moneys herein appropriated upon the 
certificate of the chairman of the board. The 
board shall distribute copies of its work to the 
members of the Legislature, judges of the courts 
and such other persons as it may see fit for the 
purpose of securing their suggestions and advice. 
The necessary printing of the board shall be 
done by the state printer and payment therefor 
shall then be made out of the appropriation for 
legislative printing. 

Sec. 3. The sum of five thousand dollars 
($5,000), or so much thereof as may be neces- 
sary, is hereby appropriated for the purpose of 
this act, out of any moneys in the treasury not 
otherwise appropriated, to be expended as above 
provided. 

Sec. 4. This act shall take effect immediately. 





The Balm (?) of Litigation 


[We are indebted to a South Dakota subscriber for the following lines written by a 
lawyer in Sioux City, Iowa, in the Supreme Court at Des Moines, while he was wait- 
ing for his “turn at the mill.”—Ed.] 


OURT now is in session, come near, ye distressed, 

And all of your wrongs shall be quickly redressed. 
Has any one libeled, or slandered your name 
By false accusations, dimmed the glare of your fame, 
And brought down the scorn and the cold disrespect 
Of neighbors and friends and their cruel neglect 
Till your heart is as lead and ambition destroyed, 
And life and its hopes are but one dismal void; 
Till you look forward to death as release from your pain, 
And all hope is abandoned of ever again 
Looking men in the face without trembling with dread, 
And, try as you will, cannot hold up your head? 
Then come into court and damages claim 
From him who has dared to so blacken your name, 
And when you are through you'll be led to confess 
That you’ve made of the whole an unsavory mess. 
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Or, it may be that some one has wronged you in purse, 
And when you have dunned him is very averse 

To paying the sum, and anathemas dread 

Calls down in his wrath on your innocent head, — 
That he tells you to go where the climate is hot, 

And of paying the bill he has never a thought. 

You are outraged in mind that he’d be such a knave, 
And you say to yourself that justice you'll have 

By suing at law for the overdue money, 

And seek the advice of some guileless attorney, 

Who tells you his heart is wrung with your wrong, 
That no one can hinder success very long, 

If you’ll employ him in bringing a suit 

You'll get judgment, and teach rogues a lesson to boot. 
So you hurry to court where your fortunes are cast, 
But the lawyer, he keeps all the money at last. 


Maybe troubles domestic have clouded your skies, 
And the wife who was once as the light of your eyes 
Has broken the peace that surrounded your hearth, 
And you feel now that she is the worst upon earth. 
You forget for the time all the love of the past, 

For the box of Pandora has opened at last, 

With all of its troubles and plagues brought to view, 
And stored till this moment expressly for you. 

The thought that yourself may be wrong ne’er occurs 
But you feel without question the fault is all hers. 
You go to the lawyer just over the way, 

Who sits like a spider awaiting his prey, 

You tell him your troubles, laying all on your wife, 
That she is in fault for the whole of the strife. 

He condoles your misfortune, advises divorce, 

And charges fat fees as a matter of course. 

Court severs the contract that heaven ordained, 
And a future of blight and dishonor is gained. 


What then shall I say of the courts of the land, 

Where the blindfolded Miss holds the scales in her hand? 
Are they wrong? No, by no means; the courts are all right, 
When viewed as they should be, through reason’s clear light. 
The ermine of justice, unspotted and pure, 

Makes our liberties safe, abiding and sure. 

We could not do without them a moment I ween; 

They’re the wheels most important in all the machine 

Of the State; and no freeman should ever deny 

This or should question the how or the why, 

But swallow the creed as it here is pronounced, 
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Or else for contempt he will quickly get bounced. 
But the lesson to learn and the sooner ’tis done 
The better, my readers will find, every one, 

Is not to demand of all slanders the truth, 

Nor an eye for an eye or a tooth for a tooth. 
And if you are hit on the cheek by a blow, 

It has wisely been said, ‘Turn the other also.” 
But ne’er go to court when the fires of hate 

Are aflame in your soul; — it is better to wait. 


P. A. SAWYER. 





The Interest and Value of the Study of Legal 
Biography’ 


By Hon. Hampton L. Carson? 


R. President and Members of the 
Bar of Rhode Island: — 


I appreciate deeply the distinction 
conferred by asking me to share with 
you so interesting an occasion. I was 
a little at a loss to understand why a 
Philadelphia lawyer should be selected, 
particularly when I recall that a Phila- 
delphia lawyer in the early days was not 
highly regarded. I remember picking 
up in one of the old book stalls of 
London, some ten or twelve years ago, 
a brochure of about ninety pages, 
printed in London fifteen years after 
William Penn had landed at Old Chester, 
and written by Gabriel Thomas, in 
which, after giving an account of “‘ye 
flourishing province of Pennsylvania,” 
which at that time consisted chiefly of 
the town of Philadelphia and some two 
thousand people, and after describing 
the butchers, the bakers, the brick- 
layers, the masons, the carpenters and 
the jewelers, the author said, “‘Of doctors 


1An address delivered before the annual meeting 
of the Rhode Island Bar Association, at the ban- 
quet held December 5, 1910. 


2Of Philadelphia, former Attorney-General of 
Pennsylvania, author of ‘History of the Supreme 
Court of the United States,’’ “‘The Genesis of 
Blackstone’s Commentaries and their Place in 
Legal Literature,” etc. 


and of lawyers I shall say nothing be- 
cause the place is very peaceable and 
healthy,” and then he added this pious 
prayer, ‘‘Long may we be preserved 
from the pestiferous drugs of the one 
and the abominable loquacity of the 
other.”’ 

Now, the doctors and lawyers, in the 
early history of Pennsylvania, had quite 
a neck and neck race. William Penn, 
before he left London, appointed a 
lawyer, a man by the name of Crispin 
who was his cousin, to be the first Chief 
Justice of the province, and it happened 
that on the ship in which Crispin was 
coming to America there was a doctor 
of the name of Nicholas Moore. Crispin 
fell sick, and according to the experi- 
ence not altogether beyond our own, it 
happened that the doctor survived the 
patient, and thus it came about that it 
was a doctor who became the first Chief 
Justice of Pennsylvania and it was a 
doctor also who was the first Speaker 
of the province. Pluralism was catch- 
ing, for at one time Thomas McKean 
held the offices of President of the 
Continental Congress, Chief Justice of 
Pennsylvania, and Governor of the state 
of Delaware. They had to borrow men 
from Pennsylvania, in those days, in 








EOS OD Oe Eee ae eel a 








order to run the state of Delaware. 
Well, after awhile the doctors began 
to fall to the rear and the lawyers 
forged ahead so that—I don’t know 
how it is here — but in other parts of the 
country there is a general impression 
that the gentle art of bleeding has passed 
from the medical to the legal profession. 

I think it was Lord Stowell who once 
said, in answer to an objector who gave 
vent to some expressions of opposition 
to public dining for parish or other 
purposes, “Sir: I believe in public din- 
ing; it brings people together. It causes 
men to agree who might otherwise dis- 
pute; besides, it lubricates business.” Lord 
Stowell, as we know, was of a convivial 
disposition, as also was his brother, the 
famous Lord Chancellor Eldon, and 
neither of them was above a bottle of port. 

We all know that the ability to dine 
once a term, for twelve consecutive 
terms, in the great Hall of the Middle 
Temple, was once regarded as an ample 
proof of the fitness of one to come to the 
bar, to be called to the bench of the Inn. 
Mr. Walker, an English barrister whose 
dinners were the most successful in his 
day and generation; in London, has 
given us a little book on the art of din- 
ing. With some knowledge of the habits 
and the exercises in other state bar 
associations, it seems to me that you, 
gentlemen of Rhode Island, have rather 
improved upon the practice. Instead 
of having formal essays read at a morn- 
ing session of the State Bar Association, 
to be followed by a banquet for the sur- 
vivors some two nights later, you hap- 
pily combine the two functions, and 
postpone disaster. 

My friend Mr. Eaton having thrown 
out a caution that if I came here under 
the idea that I was to read a formal 
paper there might be something sodden 
and heavy about the discourse, I con- 
cluded that I would come here and 
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simply talk to you without a single 
note, upon a subject which has been 
familiar to my thoughts but which I 
have never in any way attempted to 
put into type, although I am somewhat 
terrified by the sight of the “‘chiel’’ in 
front of me taking notes. 

Your President has said that I would 
say something about the value and the 
interest of the study of legal biography 
as an aid to legal education, and to that 
topic I shall confine myself. 

There are several ways of approach- 
ing it, and when I say the study of legal 
biography I do not mean that accidental 
passing of time which very many of us 
indulge in, in our otherwise unoccupied 
hours at night, by picking up a charm- 
ing volume of legal biography and simply 
turning the pages to find out when the 
man was born, and what he did, and 
how he came to the bar, and how, in 
the first month of his practice, he capti- 
vated all the bystanders and the juries 
and astounded them by the extent of 
his learning and eloquence and how, in 
the course of three years, he was able 
to amass, as Thomas Jefferson is said 
to have done, a sum very much larger 
than most of us are able to do at the 
end of fifteen or twenty years, as is the 
manner of ordinary legal biographies, 
but I mean, gentlemen, something more 
serious and much more scientific and 
systematic than that. 

The principle lying at the foundation 
of any interest in legal biography can 
be best illustrated by this simple thought. 
We all know that if we visit the city of 
Washington and go into the Supreme 
Court of the United States and see the 
nine Justices upon the bench, we ask 
their names, and notice the exact order 
in which they are arranged to the right 
and left of the Chief Justice, and, if we 
are there on a Monday when opinions 
are handed down, we listen intently to 
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the tones of their voices, and mark the 
manner with which they announce their 
decisions; thus we acquire more or less 
of a personal acquaintanceship with 
each man, which leads us to inquire into 
his mental characteristics, and from that 
time out no longer do the reports of the 
Supreme Court of the United States 
remain mere legal abstractions. Hav- 
ing heard an opinion read by Chief 
Justice Fuller in mild tones, or by Mr. 
Justice Harlan or Mr. Justice Brewer 
in deep bass, or Mr. Justice White with 
energy, or by Mr. Justice Holmes with 
the intonations of a scholar, these men 
no longer are mere dim figures to us. 
They are living legal personalities, and 
we attach more importance, and are 
much more inclined to weigh opinions 
in the scales of our own judgment based 
on our own knowledge of the men, than 
if they were total strangers to us. 

Now, of course, with regard to the 
great body of judges at large, that is an 
impossibility. With regard to those 
who are dead it is an absolute impos- 
sibility. Their faces cannot be seen, 
their voices will never sound again, and 
their hands will no longer take up their 
pens to write judgments which are to 
stand as expositions of great principles. 
The next best thing that can be done 
is to gather the portraits, the auto- 
graph letters, and the documents of 
those men. In this way we substitute, 
through the engraver’s art and the mul- 
tiplications of the issues of the printing 
press, a body of engraved or written 
images which impress themselves on the 
mind, which will lead us thereafter to 
personify the judgments of a court 
instead of dealing with them as items 
under the headings in an encyclopedia, 
or digest, or dictionary. The extent to 
which this can be carried is an exceed- 
ingly interesting study. I confess that 
I have ridden the hobby for the past 


thirty years, during which I have been 
engaged in the serious work of collecting 
all the portraits and many autograph 
letters and legal documents, illustra- 
tive of the history of the profession on 
both sides of the Atlantic, and at the 
end of some thirty years of accumula- 
tion, I have all the portraits, so far as 
they can be had, of the Chancellors, the 
Vice-Chancellors, the Masters of the 
Rolls, the Chief Barons, the puisne 
Barons of the Exchequer, the Lord Chief 
Justices and puisne Justices of the King’s 
Bench, the Chief Justices of the 
Common Pleas and the Associate Jus- 
tices, and since the passage of their 
Practice Act of 1873 and their Judica- 
ture Act, as it is called, the Lord Jus- 
tices of Appeal as well as those who deal 
with matters of admiralty, of probate 
and divorce — and in that way it be- 
comes perfectly possible to know what 
manner of men they were. The col- 
lection now numbers some twelve thou- 
sand pictures, some of them superb 
mezzotints, line engravings, stipple or 
mixed illustrations, and others, finished 
with the most perfect skill of the en- 
gravers, displaying trials and scenes in 
court. To them I add everything that 
can be found in the shape of published 
trials, curious. books, early editions, 
legal documents, autograph letters, until 
there is in my mind a storehouse of 
pictures, so that if a name should hap- 
pen to be mentioned, that man is no 
longer a mere abstraction. He repre- 
sents not only a definite human being, 
but a human being in the right place, 
in connection with his official position. 
I could readily fill this room on the one 
wall with portraits of Lord Mansfield, 
of Lord Eldon on the other; and of John 
Marshall, I could not place them all 
upon this end of the room. That is 
merely an illustration. When it is found 
that the art of engraving and the art of 
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painting lend themselves to this work, 
that a portrait painted by Sir Joshua 
Reynolds, or Sir Thomas Lawrence, or 
by Sir Peter Lely, or by Holbein, to 
get back into more ancient days, en- 
graved by the very finest masters of the 
art of engraving in England, which por- 
tray a man in his earliest years, through 
his successes at the bar, during his career 
as Solicitor, or Attorney-General, and 
then after his promotion to the Com- 
mon Pleas or to the King’s Bench, and 
from there to the Woolsack, and that 
at every stage of his career we can 
have a definite impression on the mind 
as to what he looked like, how he was 
robed, who his associates were, we are 
instinctively led to inquire something 
as to the man himself and learn to 
know him more vividly than merely 
through his decisions. If we pick up 
books like Foss’ Dictionary of the 
Judges of England, Roscoe’s Lives of 
Eminent Lawyers, Townsend’s Eminent 
Judges, Story’s Life of Story, Benjamin 
Robins Curtis’ Life by George Ticknor 
Curtis, we see the truth of this state- 
ment. Biography becomes an essential 
element in the mastery of a knowledge 
of our profession. The life of the law, 
after all, is but the life, in the aggregate, 
of its various members. We are all 
familiar with the value of leading cases, 
not only as live storehouses of prin- 
ciples, but as engines of energy for the 
affecting of the future whether for weal 
or for woe. But behind every case 
stands a judge, and behind every judge 
stands an occasion, and behind the occa- 
sion necessarily stands the century that 
produced it, because these things are 
not accidental; and, we, in analyzing 
the decisions in a leading case, are 
necessarily analyzing the brain of the 
judge who pronounced that decision, 
his ancestral environment, his oppor- 
tunities of contact with this or that 
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question, until we reach a point in time 
and the place of discharge of legal force. 
A leading case becomes a part of the 
wondrous warp and woof which the 
judges are perpetually weaving into a 
fabric like the A®gis for the protection 
of the liberties of ourselves and our 
distant posterity. 

It is an astonishing thing how much 
we can learn simply from the exhibition 
of legal documents. We read about the 
conflict between Lord Coke and Lord 
Ellesmere, one the Lord Chief Justice of 
the King’s Bench and the other the Chan- 
cellor, upon the question of the right of 
the Chancellor to restrain in equity by 
injunction the execution of a judgment 
recovered at law and alleged to have 
been fraudulently obtained, and the 
conflict between Coke and Ellesmere 
became of vital importance in the estab- 
lishment of the superior jurisdiction of 
chancery; but I confess that my own 
appreciation of the matter was very 
much intensified when in the course of a 
collection of autograph documents I 
finally secured a document upon which 
the signatures of Lords Ellesmere and 
Coke stood side by side. When I sup- 
plemented that by the collection of their 
portraits, when I attempted to gather 
around them the figures, the small 
simulacra of their associates, then I was 
impelled to read the history of the times 
to see what manner of men they were, 
and what their real contribution to 
jurisprudence was. I felt that there 
was a principle at the basis of all this 
by which, if the study were intelligently 
conducted, there could be found some 
method of appraisement — which is of 
great importance — of the value of judi- 
cial judgments. 

We have had thousands of judges in 
all parts of the country, even in the 
short time we have existed as a republic. 
There have been about sixteen hundred 
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judges in England since the days of 
William the Norman. To merely take 
up a volume of reports and to see that 
Mr. Justice Ashhurst said so-and-so, 
and Mr. Justice Buller said so-and-so, 
and Mr. Justice Patteson said another 
thing, is a matter of very little real 
consequence to us unless we have some 
sort of knowledge of the true value of 
that man’s work in his position as a 
judge. In this age when we are over- 
burdened with the multitude of deci- 
sions, and where frequently the active 
practitioner is looking out not for the 
strong judgment but simply for the last 
ruling on the case, it must be of infinite 
assistance to counsel, in discussing intel- 
ligently and scientifically before the 
court of last resort, where they wish to 
weed out what happens to be ephemeral, 
or extraneous, or irrelevant, or merely 
of temporary importance, from those 
golden strands which alone should enter 
into the imperishable fabric of juris- 
prudence, to have a clue to a knowledge 
of the man and to the value of his 
work. This is a laborious task, but it 
is a most absorbing and most fascinating 
one. Cases themselves, unless properly 
understood as to their history, are some- 
times misleading. I recollect being very 
much impressed, some years ago, by 
looking into that extraordinary book, 
so far as its scholarship is concerned, 
known as “The Reporters,” by John 
William Wallace, Reporter of the Su- 
preme Court of the United States, in 
which, when he was the librarian of our 
Law Association of Philadelphia, he 
dealt with most of the old common law 
reporters and old equity reporters from 
Atkyns down to Ventris and Vesey. He 
attempted to give a systematic and illus- 
trative description of the character and 
the value of the reporter, and there 
dwelt on two striking instances. One 
of the cases involved the fate of a throne 


The Green Bag 


and was followed by the beheading of a 
king; and the other involved the founda- 
tions of a great branch of equity juris. 
prudence. When Charles the First was 
engaged in his unhappy differences with 
his Parliament he relied on a learned 
Attorney-General, Sir William Noy, for 
guidance, who, in drawing on his recon- 
dite knowledge of the law, attempted 
to justify the King’s exercise of his 
prerogative by certain old cases which 
he had found in some antiquated re- 
ports. He either lacked the requisite 
knowledge, historically, to be able to 
properly appraise the circumstances 
under which those decisions were given, 
or else he lacked courage to be frank 
with his Sovereign and tell him that 
they were dangerous precedents to fol- 
low, but he threw his weight in that 
national struggle upon those precedents 
against the rising powers of the people. 
The result was that Charles the First 
lost his throne. He was_ beheaded 
through the ignorance or weakness of 
his Attorney-General in misreading prece- 
dents. The other instance was a case 
reported in the 4th Wheaton, where 
even so high an authority as Chief Jus- 
tice Marshall—and his opinion was 
concurred in by Mr. Justice Story — 
went so far as to subvert the founda- 
tions of equity jurisprudence with re- 
gard to a trust in favor of a charity 
where the object of the charity was vague 
and indefinite. The poison crept into 
the veins of your sister state of Connecti- 
cut. It has even, in recent times, affected 
the jurisprudence of our distant sister 
state of Oregon. It did not attack you 
here, nor did it attack Massachusetts, 
but it did assail us in Pennsylvania, 
when the great merchant, Stephen 
Girard, attempted to establish a charity 
which at the present time sparkles like a 
jewel on the brow of the adopted city 
of the French merchant, and Daniel 
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Webster was brought from Boston to 
argue the case against Horace Binney. 
John Marshall’s decision —he being 
then dead — was cited as conclusive 


_ authority against the maintenance of 


the trust; Mr. Binney, through an ample 
knowledge of the history of chancery — 
a branch in which John Marshall was 
not particularly versed though he was 
strong on many sides— was able to 
satisfy Mr. Justice Story, not only of 
his own original error but of the error 
of Chief Justice Marshall in misreading 
a certain ancient precedent as to which 
there were four conflicting reports in the 
books, three of which were absolutely 
unreliable. I mention this as an in- 
stance, showing how sometimes, right at 
the very basis of a great department 
of jurisprudence, the wholesome growth 
of a doctrine may be checked and per- 
haps buried for a time, or utterly de- 
stroyed; and its rescue is due to some 
man having studied the very roots and 
foundations of the profession, and learned 
to estimate at their true worth and 
value the reporters who have trans- 
mitted the decisions of courts for our 
guidance. 

Take, too, an illustration which occurs 
to me just at this moment. I never 
knew how it was that an English coun- 
sel who had been promoted from stuff 
to silk and had been made King’s Coun- 
sel, could defend a prisoner at the bar 
against the Attorney-General, the true 
allegiance of the King’s Counsel being 
to the Crown. I could find no explana- 
tion of it in the books. Nobody seemed 
to have considered the matter, until 
there happened to come into my posses- 
sion a document addressed to Sir James 
Scarlett, afterwards Lord Abinger, the 
most successful verdict-getter England 
ever saw, which explained the whole 
matter. It was a petition on the part 
of Scarlett, one of the King’s Counsel, 
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addressed to William the Fourth, re- 
citing the fact that, as King’s Counsel, 
he owed allegiance to the Crown, but 
as it was the desire of the Earl of 
Cadogan to have the services of Scar- 
lett in his defense, he petitioned the 
monarch most graciously to dispense 
with his services so that he might serve 
the Earl, and His Majesty responded 
that he was so “graciously inclined.” 
The King waived his right and expressly 
licensed his counsel to defend the prisoner, 
and the document, signed by William 
the Fourth and attested by Sir Robert 
Peel, I have in my possession. I have 
also the original recognizance, in the 
handwriting of John Marshall, holding 
Aaron Burr to bail on his trial for 
treason. I have letters written by the 
Justices of the Supreme Court of the 
United States, the early Justices I mean, 
like James Wilson of Pennsylvania and 
John Blair of Virginia, addressed to 
President Washington thanking him for 
the positions which have been conferred, 
and one addressed to the Governor of 
Virginia resigning the Chancellorship in 
order to take a seat among the federal 
judiciary. Without attempting to weary 
you with detail, or pointing out specific 
instances of this or the other aspect, I 
simply indicate that here is a branch of 
much neglected study which, if properly 
pursued — I mean earnestly and syste- 
matically pursued —so as to become 
saturated with a personal knowledge of 
these men, of how their work came into 
conflict with the work of other men, of 
how their ambitions clashed in the great 
questions that they argued, will invest 
the leading cases with an atmosphere 
which makes them living forces in the 
development of jurisprudence, instead 
of mere dead dry bones of the law buried 
in the charnel houses of books — mere 
annals or calendars of a bygone age. 
Now, what can be done with regard 
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to the lives of judges can also be done 
with regard to the lives of the great 
authors in the law. At the end of nine 
hundred years but six names stand out 
like towering peaks— but six names 
in English law stand there as beacon 
lights and guides to succeeding genera- 
tions: Glanville, Bracton, Littleton, 
Coke, Hale and Blackstone. Take Glan- 
ville, the Chief Justice of Henry the 
Second, the greatest English king upon 
the throne for a period of at least three 
hundred years: Glanville, the author of 
the first systematic treatise upon the 
law of England. The sort of fellow he 
was, the material of his biography, you 
will find in the preface of the eighth 
volume of Coke’s reports. Then you 
can trace it out from there to earlier 
works. A man starting originally as 
sheriff in the County of York, on the 
northern border, when the king was on 
crusade, acting really as Vice-Regent 
of the realm, of such military capacity 
that he organized a military force and 
surprised the Scottish King, William the 
Lion, and made prisoner of him; a man 
who afterwards became so fired with 
holy zeal that, at the age of seventy, he 
went on the crusade and died at the foot 
of the walls of Acre, in the presence of 
Richard Coeur de Lion —and yet the 
author of the first systematic treatise 
of the English law. You open the 
book and look at it. You say it is not 
a philosophical discourse. It is a book 
of practice, but, strange to say, the very 
language of the writs by which suitors 
were summoned to appear before the 
King wherever the King happened to 
be in the kingdom, was couched precisely 
in the same terms that we have today 
in our ordinary writs of summons — 
and even of execution. We find much 
space devoted to the doctrine of essoigns, 
we find that the excuses for non-appear- 
ance were that the defendant was be- 


yond the seas, or that he was in the 
crusade, or with the army, or that a 
freshet had broken down a bridge and 
that he could not reach Winchester jn 
time, or that he lay sick on the road, 
and then to guard against malingering 
a special commission was issued to 
investigate into the truth of the excuse, 
We associate this first great treatise 
with the period of the crusade fifty years 
before the passage of Magna Carta. It 
is not difficult to remember that the 
six great names I have mentioned are 
more or less closely associated with 
events of importance to American his- 
tory, Glanville writing about fifty years 
before the great statute of Magna Carta, 
Bracton writing about fifty years after 
the statute of Magna Carta, the prin- 
ciples of which lie at the basis of our 
constitutions, both federal and state. 
Bracton for five hundred years domi- 
nated the profession, one of the justices 
itinerary of Henry III, traveling over 
the kingdom of England in order to 
take the part of the King, who had at 
that time delegated the personal duty 
of sitting in his Court to his Chief 
Justice. The work of Bracton is the 
most beautiful treatise, scientifically and 
in point of expression, that existed in the 
law prior to the time of Blackstone. 
Neither Coke nor Hale can compete with 
it in style. There is a reference in Brac- 
ton to what a good judge should be, to 
what exalted justice should be, that 
deserves to be quoted on the notes in 
full. I won’t attempt to give it from 
memory. I will write it because it will 
give you an idea not only of the lofti- 
ness of the man’s mind, the extent of his 
grasp upon the breadth and sublimity 
of jurisprudence, but also his exalted 
notions of the function of the judge.’ 

*Let not one, who is unwise and unlearned, 
ascend the judgment seat, which is, as it were, the 


throne of God, lest he convert darkness into light 
and light into darkness, and lest with a sword in 














Then we come to Littleton. We find 
that his period was particularly that of 
the discovery of America by Columbus. 
And then we come to Lord Coke’s day. 
We find that it is just at the dawn of 
American colonization. Then we come 
down to Hale and we find that it is just 
at the close of American colonization, 
which is about co-eval with the settle- 
ment of Pennsylvania, which was the 
last of the thirteen colonies to be settled 
with the single exception of Georgia. 
Finally, we come to Blackstone as the 
master of them all in point of style and 
the most perfect in analysis. 

I have often put to myself the ques- 
tion: What is the value of Blackstone’s 





the untaught hand, as it were, of a madman he 
should slay the innocent and set free the guilty, 
and lest he tumble down from on high, as from the 
throne of God, in attempting to fly before he has 
acquired wings. 

“And when a person is obliged to judge and to be 
judged, let him take care for himself, lest by judg- 
ing perversely and against the law,through entreaties 
or for a price, for the advantage of a paltry tempo- 
rary gain, he presume to bring upon himself the 
sadness of eternal grief, and lest in the day of the 
fury of the Lord he feel the vengeance of him who 
has said, ‘Vengeance is mine, and I will repay,’ and 
when kings and princes of the earth shall weep and 
bewail, when they behold the Son of Man, through 
fear of his torments, when gold and silver will not 
avail to set them free. Who, indeed, would not 
fear that examination in which the Lord will be 
the accuser, the advocate, and the judge, and from 
his sentence there shall be no appeal possible. 
For the Father has given all judgment to the Son, 
who shuts and no one can open, who opens and no 
one can shut. Oh! strict judgment, in which men 
shall have to render account, not only for their 
acts but for every idle word that they have un- 
righteously spoken! Who then shall escape from 
his coming wrath? For the Son of Man shall send 
his angels, who shall separate from the kingdom 
of God all scandals, and those who work iniquity, 
and shall bind them into bundles to be burnt, and 
shall send them into a furnace of fire, where there 
shall be weeping and gnashing of teeth, groans and 
howlings, weepings and tortures, hissing and scream- 
ing, fear and trembling, pain and labour, burning 
heat and fetid smells, darkness and anxiety, bitter- 
ness and roughness, calamity and want, straitness 
and sadness, forgetfulness and confusion, twistings 
and prickings, sorrows and terrors, hunger and 
thirst, cold and heat, sulphur and blazing fire for- 
ever and ever. Let each, then, beware of that 
judgment, when the Judge will be terribly strict, 
intolerably severe, immoderately offended, vehe- 
mently angered, and his sentence unchangeable, 
his prison without any return from it, his torments 
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Commentaries? What is their real place 
and value in legal literature? We can 
answer that question in one of two ways, 
by reading his work and by examining 
his raw material. I submit that we 
cannot begin to understand the value, 
or the extent, or the character of the 
work that he performed except by the 
latter method. We read the work — 
delightful reading. A month will amply 
suffice for the reading of it, but it is not 
the charm of his style that we are most 
impressed by. It is not the perspicacity 
and the precision, and the brevity, and 
the accuracy of his definitions, though 
the work is remarkable for that; but it is 
because the commentator, taking as 
raw material Anglo-Saxon customs, Nor- 
man accretions, ecclesiastical rules, 
Roman maxims, Plantagenet statutes 
and English digests—a turbid mass 
tumbling through the centuries, carry- 
ing down foul and conflicting matter — 
was able by the most astonishing degree 
of intellectual and legal alchemy to dis- 
til a limpid fluid which could be quaffed 
without disgust. If you were to pile up 
on the tables in this room the un- 
abridged statutes, the old folios, the 
treatises, the digests, the entries, the 
abridgments, the reports, you would 
find that out of ten camels’ loads he had 
by a marvelous power of intellectual 
compression brought the vast bulk into 
four small quartos. Now, the publica- 
tion of his book — the first edition — 
was in 1767, and think of the impor- 
tance of that date to us in this country, 
just prior to our Declaration of Inde- 





without end, without interval, and without assuage- 
ment, his tormentors horrible, who never grow 
weary,who never pity when fear disturbs the accused, 
his conscience condemns him, his thoughts re- 
proach him, and he may not flee away, whence the 
blessed Augustine, ‘Oh! how far too great are my 
sins; wherefore, when one has God as a rightful 
judge, and one’s own conscience as a witness, on 
has nothing to fear but one’s own cause.’ ”’ — Brac- 
ton De Legibus Angli®, Liber I, Chap. II, Twiss’ 
translation. 
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pendence. There were more copies of 
Blackstone’s Commentaries sold in the 
thirteen colonies than there were in 
London. The first American edition 
of Blackstone’s Commentaries was pub- 
lished in Philadelphia just five years 
after the appearance of the first edition 
in London. In 1772 twenty-five hun- 
dred American lawyers subscribed for 
that book and at the very head of the 
list of subscribers stands the name of 
John Adams of Massachusetts. English 
common law had a new birth on this 
continent owing to that very circum- 
stance, and therefore it is that whether 
in crowded cities, on the plains, in val- 
leys, among the mountains, or on the 
shores of our Great Lakes, and along 
the banks of our mighty rivers the great 
commentator for years was omnipresent. 

Now to this may be added the 
thought that it is not alone to the lives 
of our judges, or to the lives of our 
commentators and our great authors 
that we must turn, to properly appre- 
ciate the full value of this as an aid 
to the mastery of the various and ill- 
sorted learning of the law, but we must 
take the statutes and we must take the 
cases. Cases themselves must have an 
ancestry. Judges cannot usurp juris- 
diction. They cannot, however philo- 
sophically inclined, settle doubts, or 
contrive that an issue shall be evolved 
on the records brought to them for 
decision. It is one of the extraordinary 
things that had John Marshall gone to 
his grave after only fifteen years of 
service only one great decision of his 
would have appeared, the case of Mar- 
bury v. Madison, but all the other great 
cases which have made his name im- 
mortal occurred in the second half of 
his career. Why? Because the country 
had not grown up during the earlier 
years of his judicial incumbency; time 
was required for the evolution of the 
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raising of the questions in Cohens v. Vir. 
ginia, Gibbons v. Ogden and McCullough 
v. Maryland. They were in embryo 
awaiting the decision of that great mind 
which was to move like Newton's, or 
Keppler’s, or Copernicus’, in the settle. 
ment of principles which should guide 
our legal astronomy and dominate our 
legal heavens forever. 

We take the statutes. Statutes, too, 
have a biography. They are not dead 
things. They are the will of the people 
crystallized into law. Do we not ask 
ourselves the question: How was it that 
in such a degraded and degenerate age 
as that of Charles the Second a statute 
such as that against Frauds and Per. 
juries should happen to be passed? Is 
it enough simply to say that the 17th 
clause is enforced in most of the states 
of the Union? We require to know 
something about the history of those 
times and why it was that those various 
sections had to be put in the form of some 
statutory expression of the will of the 
English Parliament in order to guide 
judges in their determination of matters 
and principles which lie at the founda- 
tion of jurisprudence. Take a national 
illustration. Our great Judiciary Act 
of 1789 can be personified in the same 
way. The 25th section particularly pro- 
vided for the appellate jurisdiction of 
the Supreme Court of the United States. 
Surely, when we read the journals of the 
Continental Congress and the letters 
that George Washington addressed to 
the Governors of the different states, 
and his correspondence with the mem- 
bers of the Continental Congress, we 
find that Washington, being the focus 
upon which all the converging rays of 
dissatisfaction were centred, saw as no 
other man saw the necessity for a great, 
strong, federal, central jurisdiction 
which should regulate and control mat- 
ters with which the state governments 
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themselves were inadequate to deal. 
During the time of the Continental 
Congress, when we had no President, no 
real executive force, when we had but a 
single Legislative Chamber and no fed- 
eral judiciary, how were questions of the 
conflicts of boundaries between the states 
to be settled? How questions between 
citizens of different colonies? How ques- 
tions of prize and capture on the sea 
when a Pennsylvania privateer happened 
to share in the exploit of Captain Manly 
in an expedition fitted out under the 
auspices of the colony of Massachusetts? 
Here we had the germs of the federal 
jurisdiction pressing themselves in and 
upon the consideration of the members 
of the Continental Congress, seven of 
whom afterwards served as framers of 
the Constitution of the United States, 
and among them was that great man of 
Connecticut, Oliver Ellsworth. So that 
the genesis of the statute is one of the 
rock-rib sources of our national juris- 
prudence and in that we reach the living 
law. In the 25th section the appellate 
jurisdiction of the Supreme Court is 
described in words of light. Then think 
of the danger which threatened that 
statute. The greatest service that James 
Buchanan ever performed to the juris- 
prudence of the nation was to save that 
statute from repeal. The disciples of 
Thomas Jefferson, enraged at the extent 
and meaning and the application of 
Chief Justice Marshall’s decision in 
Cohens v. State of Virginia, had a bill 
introduced into the House to repeal the 
25th section of the Judiciary Act. A 
majority report was presented dissented 
from alone by James Buchanan, and in 
reading the minority report he said, 
“Instead of a bill to repeal the 25th 
section, this bill ought to be entitled a 
Bill to abolish the Supreme Court of 
the United States and to dissolve the 
Union,” and the strength of his minority 
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report was such as to carry sufficient 
weight on the floor of the House to 
defeat the measure. 

Now, these are mere illustrations to 
show that a knowledge of the statutes 
and cases and the judges who decide 
cases, can all be supplemented by a 
study of biography, by a collection of 
autographs and documents, and by the 
collection of pictures. Surely, gentle- 
men, we, as a body of lawyers — it 
matters not what the name of the state 
from which we come —are all mem- 
bers of the great federal republic which 
is our pride and our glory, and the state 
lines which separate us from each other 
are invisible. There is running through 
the whole science of jurisprudence a 
struggle to make, on earth, the closest 
approach, from the practical side, to 
the administration of the justice of the 
Most High. There is no more splendid 
political architecture ever conceived by 
the brain of man than the conception 
which entered into the brains of the 
framers of the Constitution of the United 
States when they conceived that great 
court, the Supreme Court of the United 
States, to regulate, without the spilling 
of a single drop of blood, all differences 
between citizens and foreigners, or citi- 
zens of different states, and to spread 
the mantle of the Constitution without 
stretching until its ample folds involved 
state after state with principles which 
are the bed-rock foundation of things 
which were rooted, not simply in Anglo- 
Saxon customs or Norman precedents, 
or Roman philosophy, or Hindu law, 
or Gentoo “‘codes,”’ but principles which 
justify themselves to the intelligent ap- 
preciation of the scientific as well as the 
practical jurist, as being based, not 
alone on abstract philosophy, but based 
upon man as an individual hoping to 
realize, in his own case, the highest 
opportunities for individual advance- 
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ment.. That is the glory of our 
citizenship. That is the glory of our 
jurisprudence which we lawyers hold 
dear, dearer than tongue can tell, those 
principles of which Choate, Webster, 


Binney, Gibson, Sergeant, Dexter, Story, 
Kent and Marshall are the great lumi. 
naries, whose figures stretch in majestic 
procession before us—dead, but still alive, 
ruling our spirits from their funeral urns, 
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BRYCE’S AMERICAN COMMON- 
WEALTH 


The American Commonwealth. By James Bryce. 
New edition, completely revised throughout, with 
additional chapters. V. 1, The National Govern- 
ments; The State Governments. V. 2, The Party 
System; Public Opinion; Illustrations and Reflec- 
tions; Social Institutions. Macmillan Co., New 
York. V. 1, p. xv, 679+62 (appendix); v. 2, 
pp. vii, 933+-5 (appendix)+22 (index). ($4.) 


R. Bryce’s “American Common- 
wealth” deservedly enjoys the 
reputation of being the best account of 
our institutions in existence. Written 
by one of the foremost living publicists 
and lawyers, a writer as dispassionate 
as he is able, it is crowded full of skilfully 
generalized information and candid yet 
friendly criticism of the shortcomings 
of American democracy. In its new 
revised edition, brought down to date, 
it more than ever before impresses the 
reader with its intellectually ripe and 
stimulating qualities. 

In 1888, when the first edition ap- 
peared, Mr. Bryce, while he described 
in detail the weaknesses of the American 
commonwealth, was led to entertain 
a hopeful view of the future of popular 
government in this country. Twenty- 
two years later, he finds no reason for 
retracting this opinion. He sees no 
deterioration in the character of Ameri- 
can legislatures, noting what appears 
to be a slight improvement in some of 
the western states. While the distrust 
of legislatures is such as to lead in some 


instances to the demand for the popular 
initiative and referendum, he indulges 
in no pessimistic reflections, considering 
it is too early to draw deductions re- 
garding the success or failure of this 
movement. On the whole, the state 
legislatures are less open to moral cen- 
sure than they were in 1888. And “the 
forces working for good seem stronger 
today than they have been for the last 
three generations.” 

One must not be misled by this hope- 
fulness, however, to suppose that the 
author is not fully aware of the def- 
ciencies noted in the original edition. 
He adheres to his position that it is al- 
most impossible to elect a great man 
President, that the best men do not 
enter public life, and that the influence 
of the bar has declined with the rise of 
the commercial and financial classes. 
He finds us still ignoring differences of 
capacity between man and man, adher- 
ing to the Puritanical belief in original 
sin underlying our constitutional arrange- 
ments, and underrating the difficulties 
of government and overrating the ca- 
pacities of the man of common sense. 
He finds the members of legislatures, 
on the whole, not of a grade of intelli- 
gence and capacity substantially higher 
than that of the public at large. That 
is a serious charge, when we bear in mind 
the worthlessness of the opinions emanat- 
ing from the untrained mind of the 
average citizen, and truly, as he says, 
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“Great are the blessings of equality, 
but what follies are committed in its 
name!” 

He is led, also, to declare the tone 
of public life “lower than one expects to 
find it in so great a nation.” It is 
notably lacking in refinement. There is 
a lack of that respect for the dignity of 
office which tends to elevate public life. 
There is, moreover, some disgust on 
the part of the luxurious and fastidious 
with the vulgarities of public life. Not 
only the elevation but the independence 
and courage of public men have been 
affected, ‘‘and the country has suffered 
from the want of what we call distinc- 
tion in its conspicuous figures.” But 
there are signs, he says, that this is 
becoming less true than it was twenty- 
two years ago. 

At the same time, Mr. Bryce considers 
the ‘general tone of vulgarity’’ of public 
life an insignificant factor in deterring 
men of ability from entering politics. 
The necessity of forming disagreeable 
associations, and the certainty of mis- 
representation and abuse, are no greater 


than in old world countries, where ‘‘a 


politician has to associate with men 
whom he despises and distrusts.” A 
fact, however, which he perhaps neglects 
to bring out, is that the artificial selection 
of public officials in a country which does 
not show due respect for superior talent 
necessarily interferes with the bestowal 
of public distinction on the fittest, 
and to this extent the vulgarity of 
politics is responsible for the deterrence 
of able men from going into pub- 
lic affairs. Nevertheless, in later 
years, “good citizens are beginning to 
put their hands to the machinery of 
government, and those who do so are, 
more largely than formerly, young 

Had this new edition been prepared 
a year later, its author might have been 
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in a position to supplement his chapter 
on the federal courts with some remarks 
on the new dignity to which the Chief- 
Justiceship has been raised by the pres- 
ent incumbent. That the custom of 
choosing a jurist of high distinction 
for Chief Justice, if there is any reason 
to hope for its becoming firmly estab- 
lished, would have far-reaching effects 
on the workings of our governmental 
machinery is not to be denied. 

It is interesting to note that Mr. 
Bryce takes a hopeful view of the 
prospects of young lawyers. The over- 
crowding of the profession, though 
admitted, is not grave in comparison 
with more serious conditions in England. 
Here, ‘‘according to the universal wit- 
ness of laymen and lawyers, no man who 
combines fair talents with reasonable 
industry fails to earn a competence, 
and to have, within the first six or 
seven years of his career, an oppor- 
tunity of showing whether he has in him 
the makings of something great.” 

The new material of the revised edi- 
tion is embodied sometimes in the text 
and sometimes in footnotes, and there 
are four new chapters, on our trans- 
marine possessions, immigration, later 
developments in the negro problem, 
and later observations on the universi- 
ties. During the past fifteen or twenty 
years the universities ‘have become 
popular and national in a sense never 
attained before in any country.” Mr. 
Seth Low has also rewritten his chapter 
on municipal government. 


COMMISSION GOVERNMENT 


By Ford H. 
MacGregor, Instructor in Political Science in the 
University of Wisconsin. Bulletin of the University 
of Wisconsin, no. 423. Pp. 131+19 (bibliography). 


City Government by Commission. 


Pamphlet. (40 cts.) 


UCH information regarding com- 
mission government in the United 
States is presented in this brochure, 
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which throws much light on the general 
types of this new form of municipal 
government and analyzes the merits 
of the system. We quote the fol- 
lowing conclusions reached by the 
author: — 


“That the commission form of city 
government is a panacea for all muni- 
cipal ills, is a claim that no one familiar 
with the problems of municipal ad- 
ministration will make. That it is an 
improvement on the ordinary system 
of city administration as it has been 
organized down to the present time, 
would seem to be borne out by the ex- 
perience of those cities which have 
operated under it for any considerable 
length of time. Our present system 
promises a simplification of the ma- 
chinery of government and a definite 
fixing of responsibility for official action 
should be worthy of the careful study 
and consideration of all students of 
municipal administrative law. That 
the commission form of organization 
is more in harmony with the industrial 
and business methods of today, and 
more in harmony with the most im- 
portant functions which the city is 
now called upon to perform, can scarcely 
be questioned; but that a wider ap- 
plication of the plan will reveal 
defects in the system, also cannot be 
doubted. 

“It is too much to expect that the 
commission form as it has been perfected 
up to the present time will be the final 
form of municipal organization in this 
country. Other safeguards will probably 
have to be erected around it. Our 
electoral system has not yet been per- 
fected in this country; and under the 
commission plan, the election system 
is of the utmost importance. Under the 
commission plan the matter of publicity 
is also of unusual importance. Cost 
accounting systems must be installed 
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and other industrial tests and practices 
must be adopted, as well as the form of 
organization, if the efficiency of the 
municipal corporation is to be brought 
up to the standard maintained in oy 
present-day industrial enterprises.” 


BIGELOW ON FRAUDULENT CON. 
VEYANCES 


Bigelow on Fraudulent Conveyances. Revised 
edition, by Kent Knowlton of the Boston bar, 
Little, Brown & Co., Boston. Pp. 762+ Ixix 
(index and table of cases). ($6.50 net.) 

HE editor of the present work has 
divided Dean Bigelow’s work on 
fraud into two parts, of which the pres- 
ent volume on fraudulent conveyances 
forms an independent text-book. The 
subjects treated not only cover the 
original statute of Elizabeth on fraudu- 
lent conveyances at common law, but 
also the more recent statutes, such as the 
American and English Bankruptcy Laws, 
State Insolvency Statutes, Sale of Goods 
in Bulk laws and laws relating to condi- 
tional sales. In view of the provisions 
of our Bankruptcy Law, much of the 
original subject-matter of the treatises 
is superseded for practical purposes. 
The principles involved and the dis- 
cussion of them are, therefore, of rather 
academic interest and of more value to 
the scholar or law student than to the 
practical lawyer. Nevertheless, such a 
work has a place in legal literature, and 
is of far greater value to the profession 
at large than the mere compilation of 
decisions of which so many modern text- 
books consist. 

The spirit of the ripe scholarship of 
Professor Bigelow, which pervades this 
book, gives it a real and permanent 
value. His elaborate discussion of the 
theory of law is a constant source of 
illumination. The editor has done well 
to preserve this in so large a degree in 
the present edition. The wisdom of the 
editor is again illustrated in directing 
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his efforts to a careful selection of cita- 
tions from any state which has decisions 
fairly in point rather than in an attempt 
to compete with digests or encyclo- 
pedias in exhaustive catalogues of in- 
numerable cases too often bearing but 
remotely on the text. The editor is to 
be commended in keeping this a real 
law book rather than an undigested col- 
lection of citations. 

It is to be regretted that some sub- 
jects, which have been added to the 
present volume, have not been more 
adequately treated. The subject of “‘rea- 
sonable cause to believe’ on the part 
of a creditor in dealing with the subject 
of preferences under our Bankruptcy 
Law has been as important as any under 
that statute and there are many con- 
flicting decisions, yet Mr. Knowlton has 
devoted less than a page to its discus- 
sion and has completely ignored the 
amendments to the Act passed in 1910 
that have introduced important changes 
here. Again, the subject of Sales in 
Bulk might well have been more ex- 
haustively treated. The conflicting deci- 
sions on the constitutionality of such 
statutes is but scantily noticed, and no 
attempt made to show the line of dis- 
tinction which may be drawn between 
some of these cases. These statutes 
differ quite materially from each other 
in form and substance but that is hardly 
remarked nor is any attempt made to 
explain or correlate the various deci- 
sions of the different jurisdictions that 
while in apparent conflict can be ex- 
plained by reference to the differences 
in the statutes themselves. If sufficient 
space cannot be devoted to such matters 
in the present volume, it would have 
been better to omit them altogether 
rather than produce a result that makes 
the weakness of the book all the more 
conspicuously contrast to so much that 
is most excellent. 
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HOPKINS’ JUDICIAL CODE 
The Judicial Code; being the Judiciary Act of the 
Congress of the United States, approved March 3, 
1911. With an introduction and annotations by 
James Love Hopkins of the Bar of the United 
States Supreme Court, author of Hopkins on Un- 
fair Trade and Hopkins on Trademarks. Callaghan 
& Co., Chicago. Pp. 236+ 18 (table of cases and 
index). ($2.50 net.) 
HIS year Congress codified the 
law establishing the Federal 
Courts and defined their respective juris- 
dictions. This Act, officially designated 
“The Judicial Code,’”’ in the words of 
the present annotator, is ‘certainly 
the most compact code of nisi prius and 
appellate jurisdiction and procedure in 
all history, considering the wide range 
of its subject-matter and the great 
number of courts affected by it.’’ Some 
of the changes, such as the abolition of 
Circuit Courts, the increase of minimum 
financial interest involved in the juris- 
diction of federal courts, are of consider- 
able importance. Other provisions are 
merely re-enactments of prior statutes. 
Where changes are made, it is often 
essential that the practitioner should 
have them called to his attention and 
have ready at hand these former statutes. 
Where decisions have interpreted these 
former statutes, which are now simply 
re-enacted, it is not always easy to put 
your hands on the authorities. This 
little book has gathered together in a 
convenient form the sections of the 
“Judicial Code,’ references to the 
statutes superseded and the decisions 
of the federal courts so far as they shed 
light on the present code and the changes 
it embodies. The material is handled so 
compactly and intelligently that the 
reader loses no time in getting what he 
wants. Perplexing subjects such as the 
removal of causes to the federal courts 
from the state court, while not exhaus- 
tively treated, are given sufficient atten- 
tion so that the main principles are 
clearly presented so as to enable the 
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general principles involved to be readily 
comprehended. Terse, clear and sen- 
sible, the book has much to recommend 
it to the federal bench and bar. A full 
index and list of cases add much to the 
effectiveness of the book. 

When the Judicial Code goes into 
effect, at the end of this year, there is 
no doubt this volume will find a wel- 
come place amongst the lawyers of the 
federal courts throughout the country. 


NOTES 


The New York State Library Yearbook of 
Legislation for 1908 (v. 10), edited by Clarence 
B. Lester, Legislative Reference Librarian, is 
made up of three bulletins. Legislation 37 gives 
the seventh annual Digest of Governors’ Mes- 
sages, covering all regular and special messages 
made by Governors of all states from October 1, 
1907, to October 1, 1908. The message of the 
Governor of Porto Rico is digested, also topics 
in the President’s message. The annual series 
of these digests is discontinued with this num- 
ber, but the Review of Legislation will continue 
to cover two years in each number. Legislation 
38 gives the nineteenth annual Index of new 
legislation. References to fifty statutes declared 
unconstitutional during the year are included. 
Legislation 39, the Review of Legislation, 
the most valuable feature, perhaps, of the 
Yearbook, contains a number of articles by 
competent writers, and sets forth the develop- 
ments of statute law classified by important 
subjects. ($1.) 


Little, Brown & Co. of Boston are publishing 
a fifth revised and enlarged edition of ‘‘Dillon 
on Municipal Corporations.”’ In speaking of his 
great treatise, which was first published in one 
volume in 1872, when its author was a judge of 
the Supreme Court of Iowa, its author says: 
“Over forty-five years have elapsed since the 
preparation of the ‘Municipal Corporations’ 
began, and more than thirty-eight years since 
its first publication. It is, therefore, not only a 
child, but the companion of the greater part of 
a prolonged professional career. Any justifiable 
satisfaction I might feel in its success is some- 
what subdued, if not saddened, by the sombre, 
although not melancholy, reflection that in this 


edition I am taking final leave of a work which 
is intimately incorporate with the studies, lucy. 
brations and labors of so many years.”” In the 
interval since its first edition, Judge Dillon, who 
is now seventy-nine years of age, has successive. 
ly served as Chief Justice of the Iowa Supreme 
Court, judge of the United States Circuit Court, 
president of the American Bar Association and 
professor in the Columbia University Law 
School. 


BOOKS RECEIVED 


The Proceedings of the thirty-fourth annual 
meeting of the New York State Bar Association, at 
Syracuse, January 19-20, 1911, is a volume of inter- 
est chiefly because of the discussions that it con- 
tains of several topics of great importance, such as, 
for example, issuance of shares of stock without 
par value, abolition of imprisonment in civil actions, 
appointment of receivers under the bankruptcy act, 
contingent fees, committment and discharge of 
insane criminals, the Torrens system of land registra- 
tion, revision of the Code of Civil Procedure, and the 
regulation of medical expert testimony. The de- 
bates and committee reports on these subjects are 
worth reading. The volume also contains several 
notable papers read at the meeting, the most im- 
portant being Judge Rodenbeck’s extended discus- 
sion of the best way to improve upon the Code of 
Civil Procedure, other papers being: ‘‘The Reform 
of Procedure,”’ by Hon. Elihu Root; ‘‘How can we 
Improve Our Courts?’ by Adelbert Moot; and 
“Concerning Certain Essentials of Republican 
Government” (annual address), by Hon. George W. 
Wickersham. The next annual meeting of the 
association will be held in New York City. 


A Philadelphia Lawyer in the London Courts. 
By Thomas Leaming. Illustrated by the author. 
Henry Holt & Co., New York. Pp. 199 (index). 
($2.). 


A Practical Medical Dictionary. By Thomas 
Lathrop Stedman, A.M., M.D., editor of ‘‘Twen- 
tieth Century Practice of Medicine’ and of the 
Medical Record. William Wood & Co., New York. 
Pp. 988+ 10 (appendix). (Thumb-indexed, $5, 
plain, $4.50.) 


The Law of Street Railroads: a complete treatise 
on the law relating to the organization of street 
railroads, the acquisition of their franchises and 
property, etc. By Andrew J. Nellis. 2d ed. 
Matthew Bender & Co., Albany. V. 1, pp. clxxx, 
654; v. 2, pp. ix, 688+ 159 (index). ($13.) 


Constitutional Law in the United States. By 
Emlin McClain, LL.D., Justice of the Supreme 
Court of Iowa, sometime Lecturer on Constitu- 
tional Law at the State University of Iowa, author 
of “A Treatise on the Criminal Law,” compiler of 
“A Selection of Cases on Constitutional Law.” 
American Citizens Series. 2d ed. Longmans, 
Green & Co., New York and London. Pp. xxxviii, 
365 + 53 (appendix of documents) + 14 (index). 
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Articles on Topics of Legal Science 
and Related Subjects 


Administration of Justice. See Criminal 
Procedure. 

Agency. “An Agent’s Right to Sue upon 
Contracts.” By Floyd R. Mechem. 59 Univ. of 
Pa. Law Review 517 (May). 


The first instalment of an article in two sec- 
tions, concisely setting forth in text-book style 
the law governing this subject. 


Armaments. ‘Relation of Treaties and 
Armament.’”’ By Major-General W. H. Carter, 
U.S.A. North American Review, v. 193, p. 801 


(June). 


“There is nothing offensive from a diplomatic 
standpoint in treaties involving defensive alli- 
ances, but when the signatory nations are among 
the recognized great world powers the effect on 
the others is instantaneous, for having com- 
merce of their own to extend and protect they 
are goaded to preparation for the possible con- 
tingencies of war... . 

“While international agreements are usually 
entered into for the purpose of avoiding causes 
of friction, no general peace movement can be 
made so effective as one looking to the elimina- 
tion of treaty articles which directly provide for 
allied war whenever the indeterminate sphere 
of influence of either contracting party is inter- 
fered with.” 

“If the United States Should go to War.”” By 
John Bigelow, Jr. Atlantic Monthly, v. 107, 
p. 833 (June). 

“Let us believe that there is a sufficiency of 
men and of ammunition for the efficient work- 
ing of the armaments. There can still be no 

ter delusion than to think that our seacoast 
orts constitute a protection to our coast-lines.”’ 


See Panama Canal Fortification. 


Asylum. “The Right of Asylum.” By G. 
Addison Smith. 27 Law Quarterly Review 199 
(Apr.) 

Banking Law. ‘Liability of Banks Receiving 
Checks to a Trustee’s Order for Deposit in His 
Individual Account.” By Harold C. McCollom. 
11 Columbia Law Review 428 (May). 

Discussing Niagara Woolen Co. v. Pacific 
Bank (141 App. Div. 265), which is the present 
law of New York State, and other cases. When 
this case comes before the Court of Appeals, the 
writer thinks that among four possible alterna- 
tives the following is the one that it would be 
preferable to adopt: “It may reverse the judg- 
ment below and hold that the bank is liable 
only where it has notice from a payment to itself 
or otherwise that there has been an actual appli- 


cation of the trust funds to purposes which are 
on their face, individual and personal. . . . 

‘Where there is an actual application to a 
debt which the trustee personally owes the 
bank, or to any other debt which is a personal 
obligation of the trustee, there is, ~— facie, a 
mis-appropriation which the bank should not 
be allowed to disregard. The line of demarca- 
tion between an application to personal uses 
and a deposit in the individual account may 
seem to be rather vague; but there does seem 
to be a legitimate distinction between the two 
cases in that moneys of an individual account 
are not necessarily applied to personal debts, 
whereas in the case where the liability should 
exist there is no question that the use made of 
the check is personal.” 

Capital Punishment. ‘Should Capital Pun- 
ishment be Abolished?’’ By Maynard Shipley. 
2 Journal of Criminal Law and Criminology 48 
(May). 

The writer considers the restoration of the 
guillotine in France to have had a pernicious 
effect in increasing crime. 

“M. Deibler resumed his active duties as 
public headsman on the morning of January 11, 
1909. During the month of March, after 
several executions had taken place, no less than 
fifty-seven murders and one hundred and 
eighty-nine robberies were reported by the - 
French press. During the preceding Novem- 
ber, before the revival of the ‘lean widow,’ 
as the guillotine had been  facetiously 
dubbed, when cold and hunger were gripping 
the poor and driving them to crime, fewer than 
twenty cases of murder, and only forty-three 
cases of robbery were reported.” 


See Penology. 

Civil Service Reform. ‘‘The Story of a 
Post-office Clerk: The Experience of a Young 
Woman in the Civil Service of the United 
States.’”’ By Charles W. Eliot, LL.D. McClure’s, 


v. 37, p. 178 (June). 

“The moral of this story is plain. A young 
woman, well born, well brought up, intelligent, 
better educated than nine-tenths of American 
children, and of irreproachable character, dem- 
onstrates by five years of service as assistant 
in two post-offices that she is fully capable of 
discharging well the duties of a | sogenpanee: By 
fidelity and intelligence she reaches a good posi- 
tion in the United States Post Office — that of 
postmistress in a third-class office — only to be 
deprived of it by the action of local political 
managers throu 4 the administration at Wash- 
ington. ... The case was not an exceptionall 
hard one. All appointees on political grounds 
are liable to just such treatment.” 


Codification. ‘The Resurrection of our 
Criminal Code.” By H. J. Randall. 27 Law 
Quarterly Review 209 (Apr.). 
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“This ‘elasticity’ objection must be considered 
by every one who supports codification in any 
form, but for the purposes of a Criminal Code 
it is completely irrelevant. Arguments may be 
found to support the proposition that it is desir- 
able that the Law of Contracts should be in a 
state of movement and uncertainty, but no one 
could support such a proposition with regard to 
the Law of Crimes. The Court of Star Chamber 
may have performed a useful function as a 
Court of Criminal Equity in the days of the 
Tudors, but the days when criminal equity 
would be tolerated by the community belong 
to past centuries. . As far as human ability 
can make it so, there should be no room for 
doubt as to whether any particular acts consti- 
tute a criminal offense or not. And the greatest 
step that can be taken in furtherance of this 
object is to codify the Criminal Law.”’ 


See Law Writing, Negotiable Instruments. 


Contingent Fees. ‘‘The Contingent Fee.” 
By F.C. Wilkinson. 72 Central Law Journal 335 
(May 12). 

“The abuse of the contingent fee comes not so 
much in theory as in practice. It relates to the 
amount of the fee. This is an abuse that no 
amount of technical rules will obviate. Yet 
there must be some supervision of these possible 
arsonious cases. It appears that our only answer 
to the problem can be, ‘Allow the court to super- 
vise all contingent fee contracts.’ Here are a few 
of the reasons why the court should exercise 
such jurisdiction: — 

“1. Parties to this contract are not at arm’s 
length. Similar conditions exist as in a contract 
between a shipper and a railroad company. The 
parties are in a position where unfair advantage 
may be easily taken, and it is the duty of the 
court to interfere in such cases. 

“2. Public policy demands a change. Scandal 
is frequently caused by the exorbitant exaction 
of fees. Respect for the law is lowered with 
respect to the bar. 

“3. The attorney is the officer of the court. 
He is in the nature a public official, and in many 
respects his employment is a public duty. The 
right to charge fees comes from the court, and 
the court should regulate that right. 

“4. It would be in accord with the law of 
attorney and client. These parties are in a 
certain fiduciary relation, that the courts are 
accustomed to deal in accord with equitable 
principles. 

“5. A reasonable contingent fee may be 
obtained better this way than any other. The 
court’s adjudication of such cases in the past has 
proved its efficiency.” 


Contracts. See Corporations, Liquidated 
Damages. 

Contributory Dependency. See Juvenile 
Delinquency. 


Conveyancing. See Real Property, Torrens 
System. 

Copyright. ‘‘The Copyright Bill, 1911.” By 
G. Herbert Thring. Fortnightly Review, v. 89, 
p. 901 (May). 





“There is no fear as to international relations, 
These are fixed firmly and favorably in the 
Berlin Convention. As far as America is con. 
cerned, it can only be hoped that with the growth 
of years will come the growth of wisdom, and 
that the Senate, abandoning the slavish obedj. 
ence to trade unions, will face the matter fairly 
and squarely, and legislate without restrictions, 
not only for their own, but for the authors of 
other countries, and will join the Berlin Conven. 
tion. 

“At the present time, however, and in the near 
future, the real issue lies with the Colonies and 
with the Government’s relations with the Colo. 
nies. Indeed, this has been the crux of the situa. 
tion for many years; but now that separate 
copyright legislation has been proclaimed the 
real crisis is at hand.” 


Corporations. ‘‘Has the Common Law Re. 
ceived the Fiction Theory of Corporations?” 
By Sir Frederick Pollock, Bart. 27 Law Quar- 
terly Review 219 (Apr.). 


A learned and notable article, reviewing at 
length from the fifteenth century the decisions 
bearing on the subject. 

“No one who is familiar with the English 
judicial mind will be surprised at the scantiness 
of positive utterances on a question of this high 
order of generality. The nearest approach to 
such an utterance that I have found within 
our own time is twenty-one years old and occurs 
in a judgment of the late Mr. Justice Cave, a 
learned and thoughtful lawyer. Counsel had 
argued that certain retired members of an 
insolvent building society were liable, notwith- 
standing their retirement, to contribute to the 
payment of its debts. The precise question 
turned on the interpretation of special enact- 
ments, the terms of which have no interest for 
our present purpose. But as to the general 
principles involved the learned judge said: ‘A 
corporation is a legal persona, just as much as 
an individual; and, if a man trusts a corpora- 
tion, he trusts that legal persona, and must look 
to its assets for payment: he can only call upon 
individual members to contribute in case the 
Act or charter has so provided.’ No such word 
is here as ‘fiction’ or ‘fictitious,’ not even ‘arti- 
ficial.’ It is true that no formal theory was be- 
fore the Court at all: it is probable that Mr. 
Justice Cave was not thinking of the controversy 
between fictionists and realists; it is possible 
that he had never heard of it. Still, do we 
trust a Fiction? and is a Fiction ‘just as much’ 
a person as a real man? I do not know what 
inference a Continental jurist might be 
tempted to draw from the admission that an 
Act of Parliament or royal charter may displace 
the usual presumption, d universitas debet 
singuli non debent. In this country there is no 
doubt since Blackstone’s time, some would say 
since Sir Thomas Smith’s, that the legislative 
competence of Parliament is unlimited, and there 
has never been any that the King’s discretion 
as to the terms of the charters he is pleased to 
grant is very large. An English lawyer will 
therefore draw no speculative inference at all. 

“On the other hand, we may certainly find 
Lord Selborne saying in 1872 that a railway 
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company ‘is a mere abstraction of law. All that 
it does, all that the law imputes to it as its act, 
must be that which can be legally done within 
the powers vested in it by law. Consequently 
a thing which is ultra vires and unauthorized is 
not an act of the company in such a sense as 
that the consent of the company to that act 
can be pleaded.’ (1 L.R. Ch. at p. 152.) This 
might well have been said by a man with his 
head full of the Fiction theory, and Lord Sel- 
borne, who was a scholar, though not very 
learned in the antiquities of the law, may well 
have known something of the theory in its 
earlier forms. But the English doctrine of Ultra 
Vires, as we call it, does not really go back to 
any ultimate conception as to the nature of a 
corporate body. It is a doctrine, to use a con- 
venient American term, of constitutional limita- 
tions. If the same authority which created a 


given juristic person, or authorized the consti- 
tution of many juristic persons by the perform- 
ance of certain conditions, has at the same time 
set bounds to the legal competence of such 

rsons, bounds which are matter of public 
nowledge, then acts professedly done in their 
name and exceeding those bounds are nulli- 


ties. ... 

“As for the question utrum universitas delin- 
quere possit, our modern way has been to cir- 
cumvent it. The real difficulty was to make 
out how any man, any natural man, could be 
vicariously liable to pay damages for the wrong- 
ful act or negligence of his servant, which he had 
in no way authorized and might even have ex- 
pressly forbidden. When this was overcome, 
the difficulty of ascribing wrongful intention to 
an artificial person was in truth only a residue 
of anthropomorphic imagination. Fraud and 
malice, some learned persons continued to say, 
belong only to individual men; much as our 
Germanic ancestors could not conceive any 
right being transferred without a tangible sym- 
bol, and, as late as the fourteenth century, men 
thought the patron of a church insecure until he 
had solemnly grasped the handle of the church 
door. But those learned persons were alread 
a minority half a century ago. The story is well 
and sufficiently told by Mr. C. T. Carr in his 
recent book on the Law of Corporations. My 
only regret is that he asks himself whether ‘the 
Fiction theory has been officially discarded.’ 
The time has come, I think, to ask whether any 
English Court ever officially or semi-officially 
adopted it, and I make bold to answer in the 
negative.” 

“Executory Ulira Vires Transactions.” By 
Prof. Edward H. Warren. 24 Harvard Law 
Review 534 (May). 

A company is incorporated “‘to engage in the 
business of transporting persons by means of 
hacks or other vehicles.” Thereafter the incor- 
porated associates vote to engage in the business 
of transporting goods by express. An extensive 
express business is carried on in the name of X. 
M. delivers goods to a servant of X. to be car- 
ried by express, and the goods are not delivered. 
M. sues X., and X. defends on the ground that 
the contract was ulira vires and therefore its 
breach imposes no liability. Ought this defense 
to prevail? 
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“It is submitted that (1) if all the share- 
holders of X. who were such at the time the con- 
tract with M. was made authorized or ratified 
the transaction of the business in the course 
of which this contract was made, and (2) if M. 
did not know and could not reasonably be 
charged with knowledge that the contract was 
outside the contemplated scope of X.’s action, 
then X. should not be allowed to defend on the 
ground that the contract was wlira vires.” 


There is an extended note on the authorities. 


See Federal and State Powers, Professional 
Ethics. 


Criminal Law. See Codification, Penology. 


Criminal Procedure. ‘‘The Administration 
of Criminal Justice in Wisconsin.” By Judge 
E. Ray Stevens. 2 Journal of Criminal Law and 
Criminology 39 (May). 

Judge Stevens, who is president of the Wiscon- 
sin Branch of the American Institute of Criminal 
Law and Criminology, reviews the progress 
which has been made in the reform of criminal 
procedure in Wisconsin during the past two 
years. Several instances in which the Supreme 
Court has refused to be guided by technicalities 
not affecting the substantial rights of the parties 
are pointed out. But perfection in the adminis- 
tration of the criminal law has not been attained, 
notwithstanding these improvements. 

“Three or four years ago a defendant was on 
trial for wife abandonment before a jury of 
twelve in Fond du Lac County. During the 
trial one of the jurors disappeared. As he could 
not be found by the officers, the defendant con- 
sented in open court that the case be submitted 
to the eleven that remained. He was convicted. 
He carried the case to the Supreme Court, 
where he presented the single question, that the 
judgment must be set aside because he could 
not consent to be tried by eleven instead of twelve 
jurors. A majority of that court, considering 
themselves bound by the strict rule of the 
earlier cases, reversed the judgment... . 

‘“‘We preserve the right to be tried by a ju 
of the county in which the offense was committed, 
and then spend weary hours and even days in 
carefully excluding every juror that possesses 
even the slightest tinge of a suspicion of knowl- 
edge that would have qualified him to act as a 
juror in the days when the rule was established 
requiring jurors to come from the vicinity in 
order that they might have a knowledge of the 
facts that would enable them to decide the case 
justly.” 

“Delays and Reversals on Technical Grounds 
in Criminal Trials.’ By E. J. McDermott. 
2 Journal of Criminal Law and Criminology 28 
(May). 

“The delays in civil and criminal trials here 
are inexcusable, and yet it would not be hard 
to avoid most of them. These delays are due 
to the complicated, obsolete nature of our pro- 
cedure; to the deep-rooted, unreasonable con- 
servatism of our courts, and to the dilatory habits 
of the lawyers themselves. Delay usually suits 
the purpose of the defendant; the plaintiff pro- 
ceeds slowly because he must proceed with cau- 








tion to avoid the innumerable pitfalls that are 
needlessly put in his pathway. The follies 
which we allow in the selection of juries, espe- 
cially in criminal cases, are astounding. Such 
absurd indulgence as we show to men accused 
of crime is unworthy of an enlightened people.” 

“The Serious Absurdities of the Criminal 
Courts.” By Herbert Bruce Fuller. World's 
Work, v. 22, p. 14516 (June). 


A number of recent instances of gross mis- 
carriages or delays of justice are recorded. 
Some attention is given to faults of the jury 
system. The writer says the two greatest evils 
of the present administration of justice are 
sentimentality and technicality. He urges that 
legislation be adopted preventing reversals on 

urely technical grounds, that juries be re- 
ormed, that the judiciary be taken out of 
politics, and the powers of judges be enlarged. 

See Juries. 

Damages. See Liquidated Damages. 


Direct Government. ‘‘The Referendum in 
Operation.”’ I, “In Switzerland,” by Prof. W. 
Oechsli; II, ‘In the United States,’’ by Presi- 
dent A. Lawrence Lowell; III, ‘In Australia,” 
by Prof. Harrison Moore and Ernest Scott. 
Quarterly Review, v. 201, no. 427, p. 509 (Apr.). 

Prof. Oechsli’s review of the operation of the 
Swiss referendum is temperate; he finds that 
it has fulfilled neither all the hopes nor all the 
fears entertained of it. His position is in 
the main, however, distinctly in its favor. The 
popular initiative, however, does not warrant 
as favorable conclusions; it is a right of indi- 
viduals or minorities and ‘“‘goes beyond mere 
liberty, for it enables a minority to put com- 
pulsion on a whole people.” 

President Lowell, eliminating from considera- 
tion the special referendum on purely local 
questions, examines the working of the general 
referendum in the United States. Three differ- 
ent forms of this institution have been intro- 
duced at different periods. The first of these, 
the referendum for the adoption or rejection 
of state constitutions and of constitutional 
amendments, came first. It has not been an 
empty form but has been effective, but the small- 
ness of the vote usually cast renders it difficult 
to say whether it has as a rule fairly expressed 
public sentiment. The institution of the con- 
stitutional referendum is deeply rooted in the 
— esteem, and a survey of Massachusetts 

istory “leaves the impression that almost all” 
votes of doubtful wisdom ‘were either in accord 
with the best thought of the time or were after- 
wards reversed.” 

The second form of referendum to be intro- 
duced was that designed to put a check upon 
particular measures or policies of the legisla- 
ture, arising mainly in the newer states; it is 
to be regarded as “the product of immature 
conditions, for it has shown no marked tendency 
to spread to other parts of the country or to 
expand over new subjects.” 

he third form of referendum is that very re- 
cently introduced enabling a popular vote on 
any law not deciared urgent by the legislature. 
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“As yet it is too early to say what the effect 
of the institution will be; a generation must pags 
before that can be determined.” 

The writers on the situation in Australia give 
the greater part of their attention to recent 
events, and submit no general conclusions, but 
they point out several defects of the system 
as there employed, which they apparently think 
can be remedied. 


“Popular vs. Delegated Government — A De. 
fense of the Initiative, Referendum and Recall.” 
By Senator Jonathan Bourne, Jr. 72 Centra] 
Law Journal 354 (May 19). 


“‘When the Constitution was finished by the 
convention and signed, every grant of power it 
contained, every bar it put up between the 

ple and the Government, every check and 
lance it imposed on the electorate and on the 
States was Hamiltonian, and, so far as possible, 
was constructive of an irresponsible machine, 
It was aggressive against state sovereignty, 
gainst popular sovereignty and against the 
spirit of democracy among the electorate of the 
states. Jefferson and his school were, in truth, 
on the defensive, and the battle resulted in a 
victory for what exactly at that time was needed 
— and all that the conditions then warranted — 
a union of states under a centralized govern- 
ment. Conditions were not then ripe for Rous- 
seauism, in the application of popular sovereignty 
on a national scale. But witness the fifteen 
amendments to the Constitution and observe 
this curious fact: Every single one of them, in 
its last analysis, is a recognition of the sovereign 
rights and powers of the people as against both 
the sovereignty of the state, as such, and that 
of the federal government. They are the people's 
bill of rights. 

“In the last one hundred and twenty years 
conditions have greatly changed. Electricity 
and steam, the telegraph, telephone, railroad 
and steamboat have established media of in- 
stantaneous intercommunication of ideas and 
rapid co-operation of action of the individual 
units of society. 

“Centralization of government, business and 
the individual units of society is the inevitable 
result incident to the evolution of civilization. 
With this centralization comes increased power, 
and to insure the proper use of same it must be 
correlated with increased responsibility and 
accountability, which should go together.” 


Due Process of Law. See Workmen's Com- 
pensation. 


Estoppel. ‘‘Pleading Estoppel, II.’’ By 
Gordon Stoner. 9 Michigan Law Review 576 
(May). 


“It is the writer’s belief that the careful code 
pleader will prefer the rule that the facts con- 
meg | an estoppel, whether it constitutes @ 
part of his cause of action or a defense, must be 
pleaded unless there is no opportunity to do 
so — understanding ‘opportunity’ to refer to the 
order of pleading rather than to the knowl- 
edge or information of the rty seeki 
to avail himself of the benefit of the estoppel. 
Though, as above suggested, there are varying 
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decisions on the subject, and some of them hold- 
ing flatly that in the case of estoppel by matter 
in pais the facts constituting the estoppel need 
not be pleaded, still these cases are in the minor- 
ity and are opposed to the great weight of author- 
ity. Even in Connecticut and New York, in 
which states the doctrine that estoppel may be 
shown in evidence though not pleaded is strong- 
est, some of the expressions of the courts lead 
one to believe that they themselves are not too 
well satisfied with the doctrine or the reasons 
given to uphold it.” 
See Liquidated Damages. 


Federal and State Powers. ‘Constitutional 
Limitations upon State Taxation of Foreign 
Corporations.”” By William C. Coleman. 11 
Columbia Law Review 393 (May). 

An extended discussion of Western Union 
Tel. Co. v. Kansas (216 U.S. 1) and Pullman Co. 
y. Kansas (216 U. S. 56), viewed in the light of 
previous decisions of the Supreme Court on 
constitutional limitations. The final conclu- 
sions reached are: — 

“First, that the Kansas tax was in violation 
of the Fourteenth Amendment, and to say that 
it was not would be to announce a doctrine 
not simply in extension of, but contrary to, all 
previous interpretations of that amendment, 
and to the true rule of constitutional limitations 
upon the state taxation of foreign corporations. 

“Second, that the court in basing its opinion, 
not upon the Fourteenth Amendment, but upon 
the Commerce Clause, has announced an exten- 
sion of the scope of that clause for which there 
is clearly not only no precedent, but which is 
expressly negatived by decisions which have been 
thought to be unquestioned as bulwarks of our 
constitutional law. Whether or not it was 
expedient or economically wise for the court 
so to extend the scope of the interstate commerce 
clause is a question entirely apart from our con- 
siderations, which, as asserted at the very begin- 
ning, are exclusively legal. No doubt from other 
points of view, as Mr. Justice Holmes himself 
admitted, the tax ‘deserved the reprobation it 
receives from the majority,’ but with that we 
are not here concerned... . 

“Perhaps it is not inaccurate to describe our 
highest court as a permanent constitutional 
convention. Who can say but what Hamilton 
and Marshall, were they interpreting the Con- 
stitution today, would see no error in this most 
recent construction placed upon the Commerce 
Clause? But may we not be advancing too 
rapidly? Can we truthfully say that nullifica- 
tion by indirection is only an imaginary and not 
a real danger? Our government is a dual one, 
and as such it must remain.” 

“The State’s Power over Foreign Corpora- 
tions.” By Harold M. Bowman. 9 Michigan 
Law Review 549 (May). 

By a striking coincidence, the writer of the 
ae article in another law journal discusses 
the same subject, reviewing much the same 
authorities in the course of an extended examina- 
tion of leading cases. Mr. Bowman is inclined, 
however, to treat the opinions in the Kansas 
cases more sympathetically, and he analyzes 
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the resulting nullifications of doctrine with 
greater particularity, reaching the following con- 
clusions : — 

“1. Foreign corporations that have become 
persons within the jurisdiction of the state — 
at least those that, previous to attainment of 
the status of persons within the jurisdiction of 
the state, were not subjected to continuing con- 
ditions — cannot be deprived of any ‘privil 
guaranteed by the federal Constitution to which 
domestic corporations of the same class are 
entitled. ... 

“2. Foreign corporations that have become 
persons within the jurisdiction of the state 
cannot be deprived of the equal protection of 
the laws secured by the Fourteenth Amendment. 

“3. The conditions under which foreign cor- 
porations may become persons within the juris- 
diction of the state have not yet been either 
precisely defined or indicated but the recent 
cases indicate that much less is required to make 
a corporation a person within the jurisdiction 
of the state than had been assumed. If this is 
so the effect of the decisions of 1910 is to emanci- 
pate many foreign corporations from the power 
of the state to impose ‘unconstitutional’ and 
discriminatory conditions. . 

“4, The effect of the decisions correspond- 
ingly reduces the numbers of corporations that 
can be said to act or do business in the state 
without being persons within the jurisdiction 
of thestate.... 

“5. Opinion will be encountered to the effect 
that the tendency of the recent decisions is to 
deprive the state of the power to impose ‘uncon- 
stitutional conditions’ subsequent — as distin- 
guished from conditions amounting to unequal 
treatment under the equal protection of the laws 
guaranty — even on such foreign corporations 
as are not persons within the jurisdiction of the 
state. But desirable as this would seem, it 
cannot = be declared on authority. .. . 

“6. The state still has power to refuse admis- 
sion to foreign corporations. But this may be 
subject to marked qualification in the future so 
far as a certain class of foreign corporations is 
concerned. If the opinion expressed by Justice 
White in Pullman Co. v. Kansas should become 
the doctrine of the court it would seem that no 
foreign corporation engaged in interstate com- 
merce can be denied the right to engage in 
intrastate commerce, whether or not in its capa- 
city as a corporation engaged in intrastate com- 
merce it is a person within the jurisdiction of 
the state.” 

General Jurisprudence. 
By A. H. F. Lefroy, K.C. 
Review 180 (Apr.). 

An article more lucid than acute, which aims 
“to give a clear meaning to the word ‘Jurispru- 
dence.’’’ The writer has no fault to find with 
Holland’s definition of the science. He also 
accepts Professor —_ Brown’s definition in 
his ‘“‘Austininian Theory of Law.’”’ The writer 
suggests that these two definitions reveal the 
line of distinction between the English and Ger- 
man, or analytical and historical schools — 
“that the German school where it deals with the 
origin of law deals rather with the developments 
of legal systems as a whole, while the English 


“Jurisprudence.” 
27 Law Quarterly 
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school deals rather with the development of 
juridical ideas and particular institutions within 
the legal system... . 

“Thus, then, to adopt once more words of 
Professor Vinogradoff, we have ‘two methods of 
scientific investigation which may be applied 
to the study of Toa: the method of deductive 
analysis on the basis of abstractions from the 
present state of legal ideas and rules, and the 
method of inductive generalization on the basis 
of historical and ethnographical observation.’ ” 


See Corporations. 

Government. ‘The New Stateism.” By 
John M. Mathews. North American Review, 
v. 193, p. 808 (June). 


‘‘While some Western states are adopting the 
initiative and the referendum under the mis- 
taken impression that a more direct participation 
of the people in legislation will necessarily and, 
as it were, almost automatically produce a more 
democratic government, New Jersey is working 
out a truer conception of democratic govern- 
ment. . . . Thesignificance of the ‘new state- 
ism’ lies not in its past accomplishments, but 
in its present and future possibilities. If the 
Governor is now urging the passage of ‘adminis- 
tration bills’ introduced by his adherents, who 
can say that he will not soon be introducing 
them directly?” 


Great Britain. ‘‘The Duty of the Lords.” By 
Professor E. C. Clark, University of Cambridge. 
Nineteenth Century, v. 69, p. 811 (May). 


“With respect to the abolition of co-ordinate 
legislative power in general, there can surely 
be little doubt. To give up that power is, to 
all intents and purposes, to surrender their 
existence as a Second Chamber. With regard 
to money bills, there is everything to be said, 
on the score of convenience and reasonable 
expectation, for retaining the present practice 
as much as possible. But until some reform can 
be made in our electoral system that will render 
the gross injustice and class oppression with 
whieh we are now threatened less possible or 
less likely, the Lords must, as it seems to me, 
retain or reclaim the power both of amendment 
and rejection which they have never formally 
abandoned.” 


Hawaii. ‘‘The Rule of the Unfit.” By J. 
Liddell Kelly. Westminster Review, v. 175, p. 477 
(May). 

“To ensure efficient government in Hawaii, 
the conviction gains ground among Americans 
that the territory must ‘progress backwards’ — 
must be placed under government by commis- 
sion, civil or military, instead of going forward 
to the goal of Statehood. This does not imply 
that the white citizens of the territory would not 
keenly appreciate the boon of managing their 
own affairs. It simply means that they recog- 
nize the literal truth of what Lowell wrote in 
sarcastic vein, that — 

‘Liberty’s a kind o’ thing 
That don’t agree with niggers.’ ’’ 

See Direct Government, Federal and State 

Powers. 









International Arbitration. ‘The War 
Against War.’’ By Havelock Ellis. Atlantic 
Monthly, v. 107, p. 751 (June). 

“It is feared by some that the reign of uni- 
versal peace will deprive them of the opportu- 
nity of exhibiting daring and heroism. . . . There 
are an infinite number of positions in life in which 
courage is needed, as much as on a battle- 
field. ... There are departments in the higher 
breeding and social evolution of the race — some 
perhaps even involving questions of life and 
death — where the highest courage is needed.” 


“Human Nature and Peace by Law." By 
Congressman Richard Bartholdt. Editorial Re. 
view, v. 4, p. 452 (May). 


‘We learn from history that for more than a 
century whenever a controversy arises between 
two states of the Union the individual citizen 
does not even become excited; his fighting blood 
remains calm and the animal in him remains 
dormant. And why? Because he sees no oppor- 
tunity to fight, knowing as he does that the case 
will be taken to the Supreme Court of the United 
States and there adjudicated according to the 
recognized principles of right and justice. It is 
only a question of time, in my judgment, when, 
after the establishment of the permanent Court 
of Arbitral Justice at The Hague, the same con- 
sciousness will cause the savage instincts of man 
the world over to be bridled in the same manner. 
Man’s intellect has not yet discovered another 
solution of the problem, and in my judgment 
there is none.” 

‘Peace on Earth.’’ By Harold Spender. Con- 
temporary Review, v. 99, p. 385 (Apr.). 

“On May 5, 1897, the Senate refused to ratify 
the treaty as agreed between the Powers, and 
from that time to this nothing more has been 
heard of it. Now, it is no secret that this deci- 
sion of the Senate, which was arrived at by an 
overwhelming majority, was largely influenced 
by the Irish vote, a very powerful factor in the 
Senatorial elections. The Irish-Americans took 
the view that the treaty was proposed by a 
British Government which strenuously opposed 
the grant of Home Rule to Ireland. They deter- 
mined that the United States should not be 
bound by such close bonds to a country which 
was resolved to refuse the chief aspiration of 
the Irish race. In 1911, indeed, we have a 
different situation. The American people will 
have to deal with a Government which has 
staked its existence on the grant of Home Rule. 
It is possible that that fact may make a great 
difference in the attitude of the Senate.” 


Editorial. [By L. J. Maxse.] National Review, 
v. 57, p. 368 (May). 


‘“‘We hear much of the negotiation of this 
stupendous compact, to which Mr. Bryce is 
applying his gigantic powers and in which the 
American Secretary of State is mildly partici- 
pating, but even the Draft Treaty does not bear 
the faintest resemblance to the ‘epoch-making’ 
speech of Sir Edward Grey; and when it is 
published and presented to the Senate for rati- 
fication, so far from being a general unrestricted 
agreement, automatically submitting every 
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Anglo-American difference, ‘no matter what it 
involves, whether honor, territory, or money’ 
(we quote the equally ‘epoch-making’ utterance 
of Mr. Taft), it will be found to be an exceedingly 
modest document, enabling a two-thirds major- 
ity of the Senate, if so disposed, to submit any 
specific dispute between the two countries to 
arbitration — a course the Senate could take 
tomorrow without any Arbitration Treaty, pro- 
vided the President were willing. Never has 
such a ridiculous mouse emerged from such an 
enormous mountain.” 


See Armaments, International Law of War. 


International Law of War. ‘‘Intervention 
in Theory and in Practice.’ By Charles C. 
Hyde. 6 Illinois Law Review 1 (May). 


“From the conduct of the United States illus- 
trated in the foregoing cases it is believed that 
the following conclusions may be drawn: — 


“Apart from considerations of policy appli- 
cable to a particular case, the United States may 
be expected to assert a right of intervention — 


“(a) Whenever it believes its own safety to be 
endangered by the conduct of a foreign state 
manifested (1) in aggressive measures of hostile 
design, or (2) in the failure to control its own 
population, or (3) in the consent to such use of 
its own territory by a third state as may directly 
weaken the relative security of position of the 
United States; 


“(b) Whenever within the territory of a foreign 
state there continue to exist conditions of dis- 
order persistently and irreparably injurious to 
American life and property therein, and which 
the territorial sovereign lacks the power or dis- 
position to abate; 


“(c) Whenever a foreign state wrongfully 
interferes with the political independence of a 
third state, in the welfare of which the United 
States, by treaty or otherwise, may have a spe- 
cial interest.” 


“The Regulation of War.” By James L. 
Tyron. 20 Yale Law Journal 535 (May). 


The Second Hague Conference “‘required that 
hereafter there must be a declaration of war 
with reasons, or that a conditional ultimatum 
to be complied with on pain of war, be issued 
before hostilities are begun. That the require- 
ment for declarations of war is in part a peace 
measure is suggested by the thought that if a 
declaration be made in advance it may bring to 
his senses the belligerent that is notified of what 
may happen, and on the other hand, that it 
may give the notifying power a chance to cool 
off. eantime, if the friends of peace become 
active in their cause, they may secure peace by 
mediation or by reference of the question at 
issue to a Commission of Inquiry and so prevent 
war altogether. The measure is, therefore, not 
only in the interests of fair play, but of peace, 
and the opportunity afforded for agitation in 
case of threatened war justifies in some degree 
the making of rules for a brutal system that it 
is hateful to recognize but which must be recog- 
nized if its regulation is attempted.” 


See Asylum, Maritime Law. 
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Insurance. ‘The History of the Develop- 
ment of the Warranty in Insurance Law.” By 
Dean William R. Vance, Yale Law School. 
20 Yale Law Journal 523 (May). 


“It is a cause for gratification that the total 
abolition of the warranty, which never had good 
reason for existence and now has none at all, 
will tend to enable the courts to apply to insur- 
ance policies the same rules of construction 
that determine the meaning of other contracts.” 

“The Incontestable Life Insurance Policy — 
May it Ever be Contested?’”’ By Thomas 
Benjamin Gay. 17 Virginia Law Register 1 
(May). 

“The Massachusetts Legislature has in terms 
required all policies sold in that state to provide 
for incontestability after two years, thus lend- 
ing the weight of statutory enactment to the 
long line of cases previously cited sustaining 
the exclusion of fraud as a defense to policies 
made incontestable a specified time after date, 
and arraying itself against the reasoning of the 
Fox case 7 dhe v. Fox, 106 Tenn. 347]. 

“The express holding of the Court [in N. Y. 
Life Ins. Co. v. Hardison, 199 Mass. 190] that 
the provision proposed by the New York Life 
Ins. Co., making it incontestable from date, 
is void for reasons of public policy, in every 
way confirms the judicial interpretation of that 
clause in the Reagan case [Reagan v. Union 
Mutual Life Ins. Co., 189 Mass. 555]. 

“In conclusion it may be said generally that 
death, the risk in life insurance, the event upon 
which the insurance money is payable, is cer- 
tain of occurrence; the umcertainty of the time 
of the occurrence is the material element and 
consideration of the contract. Can it be in 
the contemplation of the parties that the assured, 
by his own fraudulent representations as to his 
state of health, shall deprive the contract of its 
material element, shall vary and enlarge the risk 
and hasten the day of reckoning?” 


Interstate Commerce. ‘The Commerce 
Court — Its Origin, Its Power and Its Judges.” 
By J. Newton Baker. 20 Yale Law Journal 555 
(May). 

See Federal and State Powers, Railway Rates. 


Juries. Special Jury Number. 17 Case and 
Comment 589-606 (May). 

Containing articles by John M. Steele, on 
“The Jury Commissioner System”; Robert A. 
Edgar, ‘‘Proposed Reforms of the Jury System”’; 
Sam. M. Wolfe, “‘A Defense of the Jury’’; and 
Joseph T. Winslow, “Knowledge of Facts of 
Cause as Affecting Competency of Juror.”’ 

“Practice with Respect to Directing Ver- 
dicts.” By Winifred Sullivan. 25 Bench and 
Bar 19 (Apr.). 

Treated with reference to New York law. 

Juvenile Delinquency. ‘The Contributory 
Dependency Law of Iowa.”” By Henry E. C. 
Ditzen. 2 Journal of Criminal Law and Crimi- 
nology 72 (May). 








362 





“The state of Iowa has, to my mind, taken a 
very advanced position by passing what is 
known as the contributory dependency law, 
mention of which was made in the second issue 
of this Journal on page 149. Other states have 
contributory dependency and contributory de- 
linquency laws, but they are, generally, criminal 
statutes. There is only one other state, so far 
as I am aware, that has a statute similar to this 
one, and that is Kentucky. The proceeding 
in Iowa is an equity proceeding and not a 
criminal one. . . . 

“The Iowa statute provides some ways and 
means. It does not as yet, however, provide all 
the instrumentalities that are necessary to 
carry out the full intent of the law. The law 
is, virtually, also a contributory delinquency 
act, since, generaliy, the delinquents are also 
dependents. The Iowa statute covers not only 
the case of parents who are not properly doing 
their duty, but also ‘any other person or persons 
who shall by any act or omission of duty encour- 
age, counsel, or contribute to the neglect of 
such child.’ ‘Neglect’ and ‘dependency’ are 
one and the same thing under the Iowa statute. 
It covers the entire field of influence upon a 
child’s life... . 

“The Iowa law provides the foundation, but 
the legislature must furnish a sufficiency of help, 
a sufficient number of paid probation officers 
with such a salary that really competent men 
and women can afford to give up their time for 
the work and do the work in a scientific manner. 
More institutions should be created. There 
should be an adult reformatory for people who 
have the lazy habit; there should be a psycho- 
logical clinic, homes and hospitals for crippled 
and otherwise defective children, and for mn 
who have contagious and infectious diseases, 
etc. No doubt all of these things will be pro- 
vided by Iowa in time, and when that time 
comes Iowa will be able to handle almost any 
kind of a problem affecting delinquency and 
dependency, juvenile or adult.” 


“Procedure in Children’s Courts.” By Justice 
Robert J. Wilkin. 25 Bench and Bar 12 (Apr.). 


“Is not the practice in the criminal proce- 
dures of our states a more simple running and 
more equitable, just and comprehensive proceed- 
ing than could be built up under any form of 
civil procedure? If it is, then is it not possible 
for the lawyers of the country to frame a practice 
which would contain pleadings and procedure 
affecting children, which in themselves would 
embody all of the protection given to him who 
is charged with an offense against the law, and 
at the same time eradicate entirely all of the 
peculiar criminal processes which would stamp 
a as a convicted miscreant in after 
ife 


Law Writing. 
Law.” By A. E. Randall. 
Review 187 (Apr.). 

The author considers that the time is approach- 
ing when Mews’ Consolidated Digest, a revision 
of which in sixteen volumes is now announced, 
will have to be brought fully up-to-date. The 


“A Digest of English Case 
27 Law Quarterly 
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following suggestions are offered regarding a 
model revision: — 


“1, The period which the Digest purports 
to embrace should be, ostensibly, eighty years; 
but cases of an earlier date should be admitted 
with a view to ensure that the Digest contains 
a complete statement of the law. 


“2. That the titles of the existing Digests 
should be revised with a view to obtain compre- 
hensive titles, and the exclusion of redundant 
matter, while ensuring that each title should 
approximate to a text-book upon the subject- 
matter. 

“3. That competent persons, preferably per- 
sons having experience as reporters, and, if 
possible, having special knowledge of the par- 
oe subject, should be chosen to prepare the 
titles. 

“4, That the staff should be as small in num- 
bers as is consistent with efficiency and rapidity 
of output.” 


Legal Education. ‘Early Law Schools in 
London.” By Hugh H. L. Bellot. 36 Law Maga- 
zine and Review 257 (May). 


Legal History. “Bonds of Manrent.” By 
John Bartholomew. 23 Juridical Review 42 
(Apr.). 

““*There was formerly,’ says Stair, ‘a kind of 
bondage in Scotland called Manrent whereby 
free persons became the men or followers of those 
who were their patrons and defenders (and there- 
fore these were rather in clientela than in bond- 
age); but it is utterly abolished both by Act of 
Parliament 1457, c. 77, and Parl. 1555, c. 43, 
and by our custom.’ ”’ 

See Corporations, Legal Education. 


Liquidated Damages. ‘‘Liquidated Dam- 
ages and Estoppel by Contract.’’ By Joseph H. 
Drake. 9 Michigan Law Review 588 (May). 


‘‘We may perhaps conclude then that the new 
light thrown on the subject of liquidated damages 
by the two cases cited at the beginning of this 
article [Sun Association v. Moore, 183 U. S. 642, 
and Clydebank E. & S. Co. v. Castaneda, A. C. 6), 
show us that in case we have to determine the 
meaning of an agreement in reference to the value 
of an undeterminable future event, the old 
canons may be used as of yore to aid in the 
interpretation of the contract, recognizing that 
we may have difficulty in each instance in de- 
termining whether our agreement is one to doa 
single thing of an indeterminable value or to do 
several things one or more of which has an easily 
calculable value. In all of these cases the fact 
that the sum has been predetermined by the 
parties is not the significant element in the 
decision but the fact that the agreement may 
be one or the other of those mentioned above. 
The old canons of interpretation are appealed 
to for aid in the actual determination of the 
question of penalty or liquidated damages 
whether we acknowledge the doctrine of ‘pre- 
ascertainment’ or not, and no more since than 
before the decisions by the United States Supreme 
Court and the House of Lords can the parties 
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ertain’ and fix upon what is actually a 
penalty under the guise of liquidated damages.” 


Maritime Law. ‘‘The Declaration of Lon- 
don, I.” By G. D. Valentine. 23 Juridical 
Review 1 (Apr.). 


“The manner in which various persons will 
these rules will depend, to some extent, 
on the preconceptions with which they approach 
them. There are some who consider it the 
interest of this country [Great Britain] to pre- 
srve an absolutely free hand in naval war. 
Those who regard all law as evil will naturally 
not except the rules laid down in the Declaration 
from the general ban; it pleases them little to 
think that the age of anarchy is past. Others 
again, and particularly such as have their 
livelihood in commerce, will be disposed to 
regret that the abolition at least of conditional 
contraband has not been secured; they must 
remember, however, that this could only be 
done by general consent, which at present it 
is utterly vain to hope for, and may console 
themselves with the homely proverb that half 
aloaf is better than no bread. The Declaration 
does not seem to us substantially to modify 
the law of contraband, as recognized by the best 
authorities prior to its promulgation. It makes 
it perfectly clear that a belligerent who has 
formed the design of reducing the enemy nation 
famine, unless in the inconceivable case of 
his being strong enough to form an effective 
blockade of the whole coasts of his adversary, 
cannot, in pursuance of that design, hinder 
neutral ships from bringing in grain to its com- 
mercial ports. This, however, was law before, 
though it was satisfactory to have the bad pre- 
cedent we mentioned finally disposed of; more- 
over, it is extremely doubtful whether there is 
any case in which the question could be of 
practical importance. To those who think that 
the Declaration regarding contraband would 
hamper the operations of our fleet in case of 
Great Britain being involved in war, we would 
point out that it is not so favorable to the neutral 
as the rules which our Government has for the 
last fifty years been upholding, and must in 
all good faith consent to be bound by in her own 
conduct. Those who complain that the Declara- 
tion is too stringent should reflect that all the 
principal Continental Powers, whose attitude 
is most practically important to us as neutrals, 
maintain and enforce severe rules. Diploma- 
tists may perhaps succeed in modifying the text 
of this Diciotion in some future conference, 
when experience has shown in what ways it is 
defective, and when the feeling against inter- 
ference with neutral commerce has grown 
stronger. The existence of a document on which 
to work does not in our eyes render amendment 
of maritime law less, but rather more, easy. 
If, however, the present Declaration fail to 
meet with approval, it is certain that for a long 
time to come all will despair of reaching, and none 
will venture to seek for, agreement; every nation 
must remain a law unto itself.” 
Quarterly 


“The Declaration of London.” 
Review, v. 201, no. 427, p. 539 (Apr.). 
“It would certainly be reasonable to propose 
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that the International Prize Court should not 
decide any question which is not covered by 
the Declaration until agreement has been 
reached on it. That would remove one great 
objection to ratification. It would certainly 
be reasonable to have an express understanding 
as to the meaning of article 34 and the ports to 
which it is intended to apply. If the meaning 
is as clear as is suggested in some quarters, 
there can be no difficulty in obtaining an assur- 
ance upon the point satisfactory to Great Britain. 
That would remove a second great objection.” 


See International Law of War. 


Marriage and Divorce. “A Proposed 
Uniform Marriage Law.”’ By Ernst Freund. 
24 Harvard Law Review 548 (May). 


A detailed exposition of the Act proposed by 
the Conference on Uniform State Laws. 


Mining Law. ‘An Anomaly in Mining Law.” 
By Hon. Theodore Brantley. 20 Yale Law Jour- 
nal 548 (May). 


“The local courts, confronted with declaration 
so emphatically made by the Supreme Court 
in many cases, that the statute must be the sole 
guide in determining the rights of mineral 
claimants, are often at a loss in the effort to 
determine cases for which the statute seems to 
make no provision because their occurrence was 
not anticipated when the statute was enacted. 
It is not surprising, therefore, that there should 
be conflicting views.... The failure of 
Congress to make specific provision for the 
disposition of these i larly-shaped areas 
gives rise to these anomalies, and has tempted 
the courts to supplement the statute by judicial 
legislation, although the authority to do so is 
consistently disavowed. Would it not have been 
better if the court of last resort had adhered 
strictly to the rule, so often theretofore declared, 
that the statute is the only guide, and have 
left it to the Congress to supply its deficiency 
by additional legislation?” 


Monopolies. ‘Extra-Territorial Effect of 
the Sherman Act: American Banana Company 
v. United Fruit Company.” By Warren B. 
Hunting. 6 Jilinois Law Review 34 (May). 


Negotiable Instruments. ‘The Uniform 
Negotiable Instruments Law: Is it Producing 
Uniformity and Certainty in the Law Mer- 
chant?” By Crawford D. Hening. 59 Univ. 
of Pa. Law Review 532 (May). 


“Absolute uniformity could not be attained 
even by a harmony of judicial interpretations 
of Sections 119, 120 and 192. Three states, 
Wisconsin, Illinois and Kansas, never adopted 
sections 119, 120 and 192 in the form adopted 
by the other states. These three states were 
influenced to adopt a modification of the sec- 
tions in question by the criticism of the Act 
offered by Professor Ames, who predicted in 
1900 that very eclipse of the surety’s rights 
accomplished over seven years later by the Act 
in the five states of Maryland, Washington, 
Oregon, Utah and Ohio. 
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“The three states above mentioned, viz: 
Wisconsin in 1899, Kansas in 1905, and Illinois 
in 1907, when they adopted the Act, attempted 
to avoid certain predicted wrongs to the surety 
by introducing somewhat different phraseology 
into the sections under examination. But even 
as between Wisconsin, Illinois and Kansas there 
is no uniformity. The equitable defences are 
different in Wisconsin from the equitable defences 
in Illinois and Kansas. . . 


“These variations from the Act in Wisconsin, 
Illinois and Kansas are not the only variations. 
But the writer’s purpose is not to emphasize the 
point that local patchings and mendings of an 
act, which is intended to introduce uniform rules 
of law, defeat the entire program of uniformity. 
Professor Patten has clearly pointed out and 
illustrated this unfortunate local tendency. The 

uestion is, what is to be done to prevent the 
Simation of the rights of the surety on com- 
mercial paper? Uniformity cannot be accom- 
plished by judicial interpretation of the Act. 
The question then must be answered, should the 
surety’s rights be saved by supplemental legis- 
lation in the various states, substituting for the 
Act the Wisconsin or the Illinois or the Kansas 
modification, or a modification different from 
each? 

“It is the writer’s view that no legislation of 
the kind should be attempted but that sections 
120 and 192 should be totally repealed... . 

“Mr. Jeremy Bentham, no doubt, would say, 
let these pre-existing statutes and the general 
doctrines of suretyship be all incorporated into 
a New Comprehensive Code of Suretyship and 
let that be promulgated by the Commissioners 
and pe tel by the states. Uniform Codifica- 
tion of Suretyship is however something much 
easier said than done. As to the defence based 
on a request to sue, we must note that all states 
do not have this statutory defence; and as apart 
from jstatute the defence does not generally 
exist, the enactment of this defense in a code 
of suretyship must alter the law now existing 
in many states. 

“It is not the writer’s purpose to discuss the 
general question of the feasibility of uniform 
codification either of suretyship or of other 
branches of the law. Certainly the results of 
the uniform codification of the law of commercial 
paper cannot be called an auspicious augury for 
the draftsman of a code of suretyship.”’ 


See Uniformity of Law. 


Panama Canal Fortification. ‘‘The Pana- 
ma Canal and Sea Power in the Pacific.”” By 
A. T. Mahan. Century, v. 82, p. 240 (June). 


‘We recognize well, an Australian has recently 
said, that if the British navy be once overthrown 
a condition of peace will be that its present 
power shall not be restored. Vae victis. Defeat 
of the American navy, followed by a prolonged 
tenure of parts of American territory, which would 
then be feasible, might be followed by a demand 
to give up the Monroe Doctrine, to abandon 
Panama, to admit immigration to which either 
our Government or a large part of our popula- 
tion objects, and on no account to attempt 
the re-establishment of a military or naval 
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force which could redeem such consequences, 
So Rome forever disabled Carthage.”’ 


Penology. ‘‘The Cell: A Problem of Prison 
Science.”” By Prof. Charles R. Henderson, 
2 Journal of Criminal Law and Criminology 56 
(May). 

A valuable article on the ideal prison cell, 
the relative merits of the separate and common 
life systems receiving attention, and important 
documents being summari There is a 
detailed description of the typical modern 
systems, the English cell being fully described, 

“Tt may be fairly concluded from all the data 
at hand that it is the concensus of the well- 
informed that the separate system should be 
used exclusively in all county jails and city 
lockups, places of detention for prisoners await- 
ing trial. It would seem reasonable under any 
form of the Auburn system which prevails with 
us, to provide separate cells for about ten per 
cent of the population in order that the warden 
or superintendent might be able to employ 
individual treatment as the peculiarities of 
prisoners require. 

“It is worth considering whether in the case of 
very long sentences the prisoner might have his 
choice of common life or individual cell after a 
certain period. Since, under any system, the 
cell is the essential unit of the prison, its structure 
and furniture, even to the minute details, must 
be carefully studied in the light of the widest 
experience. Some of the materials for a judg- 
ment and for experiment may be briefly outlined 
in this connection.” 


“The International Union of Criminal Law.” 
By Dr. J. A. Van Hamel. 2 Journal of Criminal 
Law and Criminology 22 (May). 


Groups of the International Union of Criminal 
Law, organized in 1888, are in existence in the 
chief Continental countries of Europe. The 
president of the American group is Prof. Charles 
R. Henderson of Chicago. 

The chief problems that have been dealt with 
in the discussions of this useful organization 
are indicated. 

“More and more the methods of dealing with 
classes of criminals in a satisfactory way has 
become the piéce de résistance on the programs 
of the International Union. Finally, quite a 
detailed system of preventive and curative 
institutions has been worked out (Conference at 
Hamburg, 1907). But here difficult and funda- 
mental questions are still waiting their solution, 
especially this one: How far may legislation 
go in determining a state of dangerousness to 
the common safety (état dangereux, Gemeinge- 
fahrlichkeit), which would justify the confine- 
ment of a person whether he be delinquent or 
not? On this subject there has been a very 
remarkable and lasting difference of opinion 
among the members of the Union; remarkable 
because it is connected with a difference of polit- 
ical and fundamental philosophical convictions. 
It is not by accident that especially the German 
members, led by von Liszt, are declaring them- 
selves in favor of rigorous and determined 
though humane measures against this class of 
offenders. On the contrary, the French Group, 
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represented by its leaders Gabriél Tarde, Garcon, 
and Garraud, seconded by the Russians (liberals 
in their country), and others, have maintained 
the necessity of respecting the rights of the 
individual and of safeguarding them against 
elastic formulas or arbitrary confinements. 
This controversy also crops out in the discussions 
when the German school recommends for 
habitual criminals an indeterminate preventive 
confinement after the expiration of the prison 
term, while the other parties declare this pre- 
ventive confinement to be contrary to the social 
and ethical conception of ‘punishment.’ 

“So the result is that for the real recidivist 
the principle of the relatively indeterminate 
sentence has now been adopted. Indeed the 
principal difficulty is not lying here. But it 
still remains to be settled, even after the con- 
ference of Amsterdam (1909) and Brussels (1910), 
how far a legal definition of ‘danger to the com- 
mon safety,’ covering also non-recidivists, will 
be agreeable. In this respect much will depend 
on the shaping of the measures to which this 
‘state of dangerousness’ is made to lead, and here 
indeed is the need for a liberal, humane and 
intelligent organization of institutions.” 

“The Prevention of Crime and Reformation 
of Criminals.”” 36 Law Magazine and Review 


315 (May). 

“This brief sketch of the Probation Act and 
the Prevention of Crime Act shows that there 
is in existence a reasoned and comprehensive 
scheme for dealing with crime. The Probation 
Act applies to every offender in whose case the 
Court thinks that probation may be the means 
of reformation. It is not restricted to first 
offenders, though no doubt in practice it is 
pam most frequently to them. The absence 
of previous convictions indicates that criminal 
habits are not ingrained in the character, and 
that the offender will respond to the influence 
of the probation officer. For the youth or 
girl who shows signs of becoming a regular 
criminal, the prolonged discipline and training 
of the Borstal system provides the means of 
eradicating criminal habits and of building up 
an honest character. For the professional 
crimjnal, the system of preventive detention has 
been devised with the primary object of protect- 
ing society and with the incidental object of 
reforming the criminal.” 

See Capital Punishment, Juvenile Delinquency. 


Perpetuities. ‘‘Some Recent Decisions on 
the Rule Against Perpetuities.’”’ By Charles 
Sweet. 27 Law Quarterly Review 150 (Apr.), 

Discussing South Eastern Ry. v. Associated 
Portland Cement Manufacturers (1910, 1 Ch. 12), 
re Earl of Stamford (1911, 1 Ch. 255), re Frost 
(43 Ch. Div. 246), Whitby v. Mitchell (44 Ch. 
Div. 85) and re Nash (1910, 1 Ch. 9). 


Pleading. See Estoppel, Procedure. 


Prisons. See Penology. 

Procedure. See Criminal Procedure. 
Professional Ethics. “Ethics and the 
Corporations.” By Robert McMurdy. 6 


Illinois Law Review 54 (May). 
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“That corporations — particularly, again, 
public service corporations — have been guilty 
of on: Se and jurors, have suborned 
perjury, have spirited witnesses away from the 
urisdiction of the court, have made up false 

ooks and have destroyed evidence, is well 
known. ; 

“‘What is the duty of a lawyer connected with 
one of these corporations which thus violate 
the canons and principles of legal ethics? Where- 
ever it ends, it begins with the obligation to 
make an honest and continuous endeavor to 
educate his client to a proper standard... . 

‘What will be the outcome of such legislation 
[as that of New York prohibiting corporations 
from practising law] it is not easy to predict. 
That some correction of existing conditions will 
some day be brought about goes without saying. 
a is food for thought for lovers of the pro- 
ession. 


See Contingent Fees. 


Railway Rates. ‘‘Railway Rate Theories 
of the Interstate Commerce Commission.’ 
By M. B. Hammond. (Quarterly Journal of 
Economics, v. 25, p. 471 (May). 


The final one of a noteworthy series of papers. 
Recapitulating his conclusions, the author says: 


“The Commission began its work with the idea 
that value of service was the underlying principle 
of railway rates. It was unable, however, to 
furnish such a precise definition or explanation 
of this term as would enable it to be used as a 
concrete measure of a reasonable rate. . . . 

“The great advantage which cost of Service 
has over value of service is that it furnishes 
a concrete standard of measurement. It states 
a quid pro quo as a reason for making the charge. 
... The fact that it is universally accepted 
in other transactions as a test of reasonableness 
explains why the Commission has naturally 
turned to a consideration of costs when the 
equity of a given rate has been brought in ques- 
tion, and it also explains why railway officials 
have naturally made cost of service their defence 
whenever their rates have been attacked. 

“At the outset of its labors the Commission 
was not inclined to place much confidence in 
cost of service as a principle for determining 
rates. The feeling that rates fixed in this way 
would prevent the free movement of certain 
commodities explains in part the attitude of the 
Commissioners, but the main objection has 
seemed to be the practical impossibility of 
determining the exact cost of transporting a 
particular commodity. ... The method fol- 
lowed, as we have seen, has been that of compari- 
son. The ascertainable costs of moving a certain 
commodity have been compared with the costs 
of moving the same commodity in a different 
manner or under different circumstances. The 
method of comparative costs does not yield abso- 
lutely accurate results but it is oftentimes 
sufficient for practical purposes and we must 
remember that economics, like law, does not 
concern itself with trifles. 

“The method of comparative costs has not 
always been applicable however. The Com- 
mission has then been confronted with the task 
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of discovering some other means of measuring 
rates which would yield the same results as 
would be attained by a comparison of costs, 
were that method practicable. In some cases, 
as we have seen, distance may be used as a means 
of measuring the reasonableness of rates. Con- 
sidered as the sole element in the determination 
of rates distance would of course yield unsatis- 
factory results; but it is nevertheless, as the 
Commission says, ‘in the absence of other 
influences a controlling element.’ Its value 
as a measuring instrument lies not in the fact 
that it is independent of costs but that in the 
absence of other influences it reflects costs. 

“The same thing may be said of the effort 
of the Commission to preserve for a place its 
natural advantages of location. A place can have 
no advantage of location which a carrier is bound 
to respect other than that which is due to its 
ability to place its products on the market at 
less cost than can its competitors. Rates based 
on the principle of recognizing natural advan- 
tages os location are therefore true to the cost 
of service principle. 

‘Even in the absence of these indirect methods 
of determining costs, the Commission has found 
it possible to reach the same ye by other 
methods. It is a fundamental principle of 
economics that free and untrammeled competi- 
tion, operating over a long — of time, tends 
to reduce prices to a cost basis... . In spite 
of all the inconsistencies and contradictions 
involved in the Commission’s discussion of 
competition, — many of which, as we have 
observed, are due to an effort to preserve the 
spirit of the law, — we see running throughout 
the Commission’s decisions a tendency to fix 
rates at the point where a normal and healthy 
struggle between competing interests has tended 
to leave them. Competitive rates are therefore 
true to a cost of service principle. . . . 

“In accepting different methods of measuring 
the reasonableness of railway rates the Inter- 
state Commerce Commission has been confronted 
with the same difficulty that we find when we 
come to measure the size or magnitude of physi- 
cal objects, and it has solved the problem in 
the same way. In some cases we use dry measure, 
in others liquid measure, in others cubic measure, 
and in still others measure by weight.... In 
the same way the Commission in its efforts to 
base rates upon cost of service has found it 
practically advantageous at times to use other 
methods of measurement — distance, advan- 
tage of location, competition, fair return on 
investment; all of which in the sense in which 
they are employed by the Commission are 
merely expressive of cost relations. . . . 

“Two other considerations emphasized by 
the Commission, value of commodity and sec- 
tional or class interests, still remain to be dealt 
with. With reference to the last-named con- 
sideration it is hard to see how it can be made 
to fit in with any defensible theory of railway 
rates. Possibly the decisions rendered in most 
of the cases coming under this head are entitled 
to a degree of justification on the ground that 
the Commission was ov naga Man preserve 
competition woes producers. any of the 
cases in which value of commodity was made 
the basis of the Commission’s decision might 
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easily have been grouped under the heading of 
cost of service. ... In many cases we have 
observed that the values of commodities were 
allowed to affect rates because the Commission 
felt under obligation to maintain competition 
between establishments located at different 
points and engaged in turning out products in 
different stages of manufacture. .. . 

“If the conclusion be accepted, which these 
articles seem to support, that the tendency of 
the Interstate Commerce Commission’s de- 
cisions is, on the whole, towards a cost of service 
theory of rate making, there still remains the 
task of so stating a theory of rates as to bring 
in the various considerations which we have 
seen the Commission has emphasized as factors 
in rate making, and show how they can be re- 
lated to the fundamental principle. It is per- 
haps well to say that nowhere has the Commission 
undertaken to state such a comprehensive 
theory of rate making.” 

The writer proceeds to formulate eight rules, 
the pe applicability of which “is proved 
by the fact that the application of every one of 
them can be shown by illustrations taken from 
the Commission’s decisions.” 


Real Property. ‘‘Release and Discharge 
of Powers.” By Prof. John Chipman Gray. 
24 Harvard Law Review 511 (May). 


Considering the subject under the following 
headings: I, Powers Appendant; II, Powers 
Simply Collateral; III, Reversed Powers 
in Gross; IV, Powers in Gross; and each 
of these heads is this subdivided: (a) gen- 
eral powers exercisable by either deed or will; 
(b) special powers exercisable by either deed or 
will; (c) general powers exercisable by will 


only; (d) special powers exercisable by will 
only. 

See Torrens System. 

Religious Freedom. ‘‘Religious Liberty and 


Bible Reading in Illinois Pubiic Schools, I.”” By 
Prof. Henry Schofield, Northwestern University. 
6 Illinois Law Review 17 (May). 


Scots Law. See Legal History. 


Self-Incrimination. ‘‘Corporate Privilege 
Against Self-Incrimination.’”” By Joseph M. 
Proskauer. 11 Columbia Law Review 445 (May). 


‘Today in the Southern District of New York, 
at all events, it is temporarily, at least, the law 
that a corporation has no privilege against 
self-incrimination. The distinction between a 
corporation and an individual in this respect 
is not based on any legal logic. If it is desirable 
to curtail the privilege generally, appropriate 
constitutional amendment to that end is the 
proper course. In its final analysis the fining 
of the corporation is deprivation of the property 
of its stockholders, and the Fifth Amendment 
looks by its terms to the protection, not only 
of life but of liberty and property. And so long 
as those guarantees stand, the property of 
individuals cannot reasonably be appropriated 
because it exists in corporate form, by a process 
which, if attempted to be applied to individuals, 
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would everywhere be regarded as a violation 
of fundamental privilege.” 


Suretyship. See Negotiable Instruments. 
Taxation. See Federal and State Powers. 


Tichborne Case. ‘The Tichborne Case.” 
By William J. Kinsley. 20 Yale Law Journal 


563 (May). 

A general review of this litigation written 
primarily to indicate the unequaled duration 
of the ee The famous Russell will 
case in Massachusetts ‘‘is probably the nearest 
approach that the new world has ever had in 
any case, in importance and length of hearing, 
to the famous Tichborne case of England, but the 
Tichborne case does not ‘sink into insignificance 
red with the Russell case.’ In fact, 
in England and in this country no other case has 
ever equalled in interest and amount involved 
the famous Tichborne identity case.” 


Torrens System. ‘‘The Report of the Land 
Transfer Commissioners.” By Arthur Under- 
hill. 27 Law Quarterly Review 173 (Apr.). 

Sympathetically commenting upon the Com- 
missioner’s recommendations. 

Trademarks. ‘The Transfer of Trademarks 
and Trade Names.’’ By Wallace R. Lane. 
6 Illinois Law Review 46 (May). 

“As a general proposition, trademarks con- 
stitute a part of the assets of an individual, firm 
or corporation, and title thereto may be conveyed 
by the same bill of sale which conveys the title 
to the business and good will. We may conclude, 
therefore, that the title to a technical trademark 
may be passed in a number of ways; also that 
the transfer may be made by means of various 
instruments or conveyances, namely: assign- 
ment, deed, license, bill of sale, and under 
bankruptcy orders; by separate conveyance or 
in the same conveyance with the business and 

‘ood will in connection with which it is used; 
y specific mention or as an incident of or 
appurtenant to a business and good will in 
connection with which it is used.” 


Trust Funds. See Banking Law. 


Uniformity of Laws. See Marriage and 
Divorce, Negotiable Instruments. 


Warranty. See Insurance. 


Workmen’s Compensation. Symposium 
of Opinions on Decision of New York Court 
of Appeals. Survey v. 26, pp. 185-196 (April 29). 

The decision is reviewed by the following 
writers: Henry R. Seager, Professor of Eco- 
nomics, Columbia University; Ferd C. Schwedt- 
man of National Association of Manufacturers; 
Miles M. Dawson of New York; Raynal C. 
Bolling, assistant general solicitor of the United 
States Steel Corporation; Louis Marshall of 
New York, of counsel for appellant in the Ives 
case; Professor Frank J. Goodnow of Columbia 
University; Bernard Flexner of Louisville; 
Louis M. Greeley of Chicago; Morris Hillquit 
of New York; Tecumseh Sherman of 
New York, former State Commissioner of 
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Labor, and Professor Ernst Freund of Chicago 
University, author of Police Power, Public 
Policy and Constitutional Rights. 

Of these writers, six of them, all lawyers or 
law writers, criticize the legal grounds of the 
decision, namely Professors Freund and Good- 
now, and Messrs. Flexner, Greeley, Hillquit 
and Sherman. Some of these views are exp 
with considerable ability. Mr. Sherman, for 
example, finds the ruling on due process of law 
a sures to the doctrine laid down 
by the United States ae Court in Twining 
v. New Jersey, 211 U.S. 78, 101, and in Hur- 
tados v. California, 110 U. S., 516, 529. 

Professor Seager finds the decision unsound 
and proposes a constitutional amendment as the 
only solution. 

e other contributors do not find fault 
with the reasoning of the Court, but recognize 
the soundness of the decision. Messrs. Schwedt- 
man and Marshall think that it has furnished 
a starting point for subsequent decisions laying 
down rational principles of compensation. Mr. 
Dawson considers that the solution is to be found 
in compulsory insurance by use of the taxing 
power. Mr. Bolling favors elective compen- 
sation, and says: — 

“In my opinion, it would have been most 
unfortunate for the New York compulsory com- 
pensation act to have become the model for 
similar legislation throughout this country. 
From the einen I have believed that this 
was an undesirable piece of legislation and 
that it would not give a fair test to the principle 
of workmen’s compensation. 

“The vice of this act lay in the fact that it 
allowed a choice of remedy after the accident. 
This would inevitably involve a continuance 
of the worst evils of the present system, to wit, 
uncertainty, waste, and antagonism between 
employer and injured employee. The uncer- 
tainty as to whether an injured workman would 
bring suit or accept the terms of the act would 
have existed in every case. In view of the activ- 
ity of those lawyers who exploit injured men, 
very many injured employees would have been 
led by persuasion and misrepresentation to 
take the gambling chance of a lawsuit or at least 
to demand more than was allowed under the act. 
The very principle is unfair because the whole 
theory of an irrational compensation system is 
a disregard of the question of fault so far as the 
— ae system is concerned... . 

“A large number of the lawyers who have 
given this matter careful attention believe that 
the constitutional infirmities of the New York 
act can be avoided and the practical objections 
to it overcome by such acts as that which has 
become law in New Jersey, or those which are 
os in Pennsylvania, Wisconsin and 
llinois. Under any of these acts the election 
to accept or to reject compensation must be 
made long before any accident has happened; 
and both employer and employee know at all 
times exactly where they stand in regard to 
their relations in the event of accident. It is 
confidently believed that these acts will almost 
immediately and inevitably be applied in all 
ca 


“I think they may come to feel that the deci- 
sion of the New York Court of Appeals is one of 
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those ‘secular processes and struggles by which 
the law has been, is now, and ever will be strug- 
gling towards justice and emerging into a better 
conformity to the actual wants of mankind.’ 
These are the words of one of the greatest con- 
stitutional lawyers of our time, the late James 
Bradley Thayer.” 

‘“‘Workmen’s Compensation.” {By Theodore 
Roosevelt. Outlook, v. 98, p. 49 (May 13). 

“'T fail to see how any thoughtful man can read 
what I have above quoted and not see that this 
decision of the Court of Appeals of the State of 
New York is a case, not really of interpretation 
of the law, but of the enactment of judge-made 
law in defiance of legislative enactment, and in 
defiance of the interpretation of other legislative 
enactments by the highest courts of this country. 
ous Decisions such as this of the Court of Ap- 
peals, involving such far-reaching injustice and 
wrong (and implying in our Government such 
contemptible futility from the standpoint of 
remedying wrong and injustice), if unchecked 
and uncorrected, will go a long way toward 
convincing people that, at whatever cost, the 
entire system must be changed. The so-called 
conservatives who work for and applaud such 
decisions, and deprecate criticism of them, are 
doing all in their power to make it necessary for 
the Nation as a whole in these matters to go to 
a far more radical extreme than the most radical 
state has as yet even proposed to go.” 


Miscellaneous Articles of Interest to the 
Legal Profession 


America. ‘America Revisited: The Sen- 
sations of an Exile.” By William Morton 
Fullerton. Scribner’s, v. 49, p. 658 (June). 

“The theory of ‘equal rights’ has been tried 
and has been found wanting. The tradition of 
that persistent Jeffersonian principle is being 
hopelessly demolished by the lessons which 
Americans of the last generation have drawn from 
their political and economic experience. It is 
becoming a democracy of selected individuals, 
who are obliged constantly to justify their 
selection. It is no longer, as Matthew Arnold 
called it, the home of das Gemeine. Its members 
are becoming united in a sense of joint respon- 
sibility for the success of their political and 
social ideal.”’ 


Biography. Harmon. “Judson Harmon 
and the Presidency.” By William Bayard Hale. 
World’s Work, v. 22, p. 14446 (June). 

An interesting study of Governor Harmon. 

Morgan. ‘Masters of Capital in America; 
Wall Street — How Morgan Built the ‘Money 
Power.’ ’’ By John Moody and George Kibbe 
Turner. McClure’s, v. 37, p. 185 (June). 


“General democracy is not in his vision; poli- 
ticians and movements in politics are cheap, 
claptrap things. He is the arch-representative of 
property. ... He works for the development 


of the country and its industries at large, as well 
as for more immediate property. The interests 
of both to him seem identical. 


This is a curious 
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place, after all the years of agitation for democ- 
racy, for the actual power over the daily living 
made from the great co-operative associations of 
modern industry to centre. Yet it is a perfectly 
logical place, established by natural economic 
forces. And it came to Morgan in the straight 
course of doing his duty, as he saw it, to the top 
of his strength and ability.” 

“The Life Story of J. Pierpont Morgan: The 
Spirit of Combination.” By Carl Hovey. 
Metropolitan, v. 34, p. 365 (June). 

“In the past twenty years we have seen many 
kinds of men at work in the field of changing 
conditions, some building up institutions like 
the Standard Oil or the Woolen Trust as a means 
of making and keeping an enormous personal for- 
tune; others, opportunists, dipping in and get- 
ting out whenever they see the vision of a 
possible ‘clean-up’; but Morgan in his long 
life has not been a simple fortune-maker of 
either class—he has been the maker of in- 
dustries, the consistent agent of solid business 
conditions. Yet there are many who distrust 
what they call the ‘Morganization’ of industry, 
with their eyes fastened upon the social flaws 
ed in these same wonderful organizations 
of his.” 


Canadian Reciprocity. ‘Reciprocity be- 
tween Canada and the United States.’’ Quarterly 
Review, v. 201, no. 427, p. 491 (Apr.). 

“The East [of Canada] has manufactures 
and a complicated urban structure. The West 
as yet is mainly agricultural. .. . Should the 
East and West seriously diverge, it is all over with 
the Confederation of Canada. The present 
measure, it is argued, makes for such a divergence. 
... The advocates of reciprocity . . . deny 
that the present arrangement can have any of the 
harmful political consequences ascribed to it. ... 
Which of these two views is correct the future 
alone can tell.” 


Capital and Labor. 
Question, I.” By George W. Perkins. 
Work, v. 22, p. 14465 (June). 

“We have now at Washington a Supreme Court 
to which is referred the final settlement of our 
legal questions. .. . Why not have a similar 
goal for our business men? Why not have a 
court for business questions, on which no man 
could sit who had not had a business training, 
with an honorable record?” 


Foreign Trade. ‘‘The Commercial Strength 
of Great Britain.” By James Davenport Whelp- 
ley. Century, v. 82, p. 159 (June). 

“There is no sign of decadence in England. 
By contrast with the rapid development of Ger- 
many and of the United States she seems, 
however, to be progressing but slowly... . 
In brief, this little island is the commercial 
heart of the world. . . . It is her money which 
builds the pioneer railroads, opens mines, dams 
the waters, and finances the lesser nations. 
From all these enterprises the people take their 
toll and seek new outlets for this increment. 
That too much money and too many men have 
been sent abroad attracted by promise of greater 


“Business: The Moral 
World’s 
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returns is probably true. She has bled herself 
too freely, and the heart now shows some signs 
of weakness.” 


International Politics. ‘‘The Powers in 
the Pacific.” By Archibald R. Colquhoun. 
North American Review, v. 193, p. 861 (June). 

“The only way to insure peace in the Pacific 
Ocean is to maintain a —_ balance of power 
between East and est, and unless the 
British Empire and the United States are 
prepared to co-operate the task will be almost 
impossible.” 

Irrigation. 
Desert Bloom.” By Frederick Palmer. 
ton’s, v. 26, p. 699 (June). 

In a comprehensive article on reclamation 
work being done in the West, Mr. Palmer pays 
a high tribute to the United States Reclamation 
Service. He is especially enthusiastic over the 
accomplishments of Frederick H. Newell, 
Director of the Service. 

Music. ‘Music and the Profession of the 
Law.” By Clement Antrobus Harris. 23 
Juridical Review 65 (Apr.). 


“The Service that Makes the 
Hamp- 
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Party Politics. “Theodore Roosevelt, 
Please Answer.’”” By Melville E. Stone, Jr. 
Metropolitan, v. 34, p. 265 (June). 

Criticizing Mr. Roosevelt’s 
respect to the ‘“‘Panama scandal.” 

Political Corruption. ‘The Lorimer Case.” 
By James H. Blount. North American Review, 
v. 193, p. 871 (June). 

If a chain is only as strong as its weakest link, 
the chain by which Mr. Lorimer is anchored to 
his seat in the United States Senate is indeed 
shamefully weak, for, unless poor on the part 
of Meyers be admitted, the crookedness of 
Browne is clear. 

Tariff. ‘(Testing the Tariff by Moral Effects.” 
By Ida M. Tarbell.& American Magazine, v. 72, 
p. 186 (June). 

“The final .case against the doctrine of pro- 
tection as we know it lies then in the kind of 
men it makes: men who are worse, not better, 
for its practice. No system against which this, 
the greatest of human offenses, the corruption 
of manhood, can be proved can stand. 

“Protection must ultimately disappear from 
this land because it is breeding bad men.” 


record with 
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Administrative Powers. Question of 
Unlawful Delegation of Legislative Power 
to Secretary of Agriculture — Federal Pub- 
lic Lands — Rules and Regulations of 
which Violations are Criminally Punish- 
able. U.S. 

In U.S. v. Grimaud and U. S. v. 
Inda (L. ed. adv. sheets 480), decided 
by the United States Supreme Court 
May 1, to quote the opinion of the 
Court (Lamar, J.): — 

“The defendants were indicted for 
grazing sheep on the Sierra Forest Re- 
serve without having obtained the per- 
mission required by the regulations 
adopted by the Secretary of Agricul- 
ture. They demurred on the ground 
that the forest reserve act of 1897 [30 
Stat. at L. 35, chap. 2, U. S. Comp. 
Stat. 1901, p. 1540] was unconstitu- 
tional, in so far as it delegated to the 
Secretary of Agriculture power to make 


rules and regulations, and made a vio- 
lation thereof a penal offense. Their 
several demurrers were sustained. The 
government brought the case here under 
the clause of the criminal appeals act 
(34 Stat. at L. 1246, chap. 2564, U. S. 
Comp. Stat. Supp. 1909, p. 220) which 
allows a writ of error where the ‘deci- 
sion complained of was based upon the 
invalidity of the statute.’ 

“The federal courts have been divided 
on the question as to whether viola- 
tions of those regulations of the Secre- 
tary of Agriculture constitute a crime. 
The rules were held to be valid for civil 
purposes in Dastervignes v. United States, 
58 C. C. A. 346, 122 Fed. 30; United 
States v. Dastervignes, 118 Fed. 199; 
United States v. Shannon, 151 Fed. 863; 
ibid. 88 C. C. A. 52, 160 Fed. 870. 
They were also sustained in criminal 
prosecutions in U. S. v. Deguirro, 152 
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Fed. 568; U. S. v. Domingo, 152 Fed. 
566; U.S. v. Bale, 156 Fed. 687; 
U. S. v. Rizzinelli, 182 Fed. 675. But 
the regulations were held to be invalid 
in U. S. v. Blasingame, 116 Fed. 654; 
U. S. v. Matthews, 146 Fed. 306; 
Dent v. U.S., 8 Ariz. 138, 71 Pac. 920. 

“From the various acts relating to the 
establishment and management of forest 
reservations, it appears that they were 
intended ‘to improve and protect the 
forest and to secure favorable condi- 
tions of water flows.’ It was declared 
that the act should not be ‘construed to 
prohibit the egress and ingress of actual 
settlers’ residing therein, nor to ‘pro- 
hibit any person from entering upon such 
forest reservations for all proper and 
lawful purposes, including that of prose- 
cuting, locating and developing mineral 
resources thereof; provided that such 
persons comply with the rules and regu- 
lations covering such forest reservations, 
(Act of 1897, 30 Stat. at L. 36, chap. 2, 
U. S. Comp. Stat. 1901, p. 1540). It 
was also declared that the Secretary ‘may 
make such rules and regulations and 
establish such service as will insure the 
objects of such reservations; namely, 
to regulate their occupancy and use, 
and to preserve the forests thereon from 
destruction; and any violation of the 
provisions of this act or such rules and 
regulations shall be punished’ [30 Stat. 
at L. 35, chap. 2, U. S. Comp. Stat. 
1901, p. 1540], as is provided in sec. 5388 
of the Revised Statutes (U. S. Comp. 
Stat. 1901, p. 3649), as amended. 


“Under these acts, therefore, any use 
of the reservation for grazing or other 
lawful purpose was required to be sub- 
ject to the rules and regulations estab- 
lished by the Secretary of Agriculture. 
To pasture sheep and cattle on the 
reservation, at will and without re- 
straint, might interfere seriously with 
the accomplishment of the purposes 
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for which they were established. Buta 
limited and regulated use for pastur- 
age might not be inconsistent with the 
object sought to be attained by the 
statute. The determination of such 
questions, however, was a matter of 
administrative detail. What might be 
harmless in one forest might be harmful 
to another. What might be injurious at 
one stage of timber growth, or at one 
season of the year, might not be so at 
another... . 

“The Secretary did not exercise the 
legislative power of declaring the penalty 
or fixing the punishment for grazing 
sheep without a permit, but the punish- 
ment is imposed by the act itself. The 
offense is not against the Secretary, 
but, as the indictment properly con- 
cludes, ‘contrary to the laws of the 
United States and the peace and dig- 
nity thereof.’ The demurrers should 
have been overruled.” 


See Forest Reserves. 


Boycotts. Reversible Error in Taking 
Questions from the Jury — Principal and 
Agent. U.S. 


The long-standing controversy be- 
tween the Danbury (Conn.) hatters and 
the union known as the United Hatters 
of North America was brought up 
again March 10 by a reversal of the 
judgment for $232,240.12 which D. E. 
Loewe & Co. of Danbury obtained as 
damages for the union’s alleged boycott 
of the hat manufacturers’ interstate busi- 
ness. The United States Circuit Court 
of Appeals took up the case on a writ 
of error to review the judgment of the 
Circuit Court in Connecticut. In an 
opinion written by Judge Lacombe and 
concurred in by Judges Coxe and Noyes, 
the judgment is reversed. The ground 
for the reversal was the error of the 
lower court in taking the case from 
the jury and itself “deciding every 
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question, except the amount of dam- 
ages.” 

The Court said: — 

“It has been argued here that the 
mere fact that any individual defend- 
ant was a member of and contributed 
money to the treasury of the United 
Hatters’ Association made him princi- 
pal of any and all agents who might be 
employed by its officers in carrying out 
the objects of the Association, and 
responsible as principals if such agents 
used illegal methods or caused illegal 
methods to be used in undertaking to 
carry out their objects. We cannot 
assent to this proposition. .. . Some- 
thing more must be shown, as for instance 
that with the knowledge of the members 
unlawful means had been so frequently 
used with the express tacit approval of 
the Association that its agents were 
warranted in assuming that they might 
use such unlawful means in the future, 
that the Association and its members 
would approve or tolerate such use 
whenever the end sought to be obtained 
might best be obtained thereby.” 


Conservation of Natural 
sources. See Forest Reserves. 


Contempt. Distinction between Civil 
and Criminal Offense — Proceedings in 
Equity for Civil Contempt Make only 
Fines Possible. U.S. 


In Gompers v. Buck's Stove & Range 
Co., L. ed. adv. sheets, 492, the 
United States Supreme Court held on 
May 15 that Samuel Gompers, John 
Mitchell and Frank Morrison, president, 
vice-president and secretary, respec- 
tively, of the American Federation of 
Labor, had been erroneously sentenced 
to jail on a charge of contempt of a 
local court. The Court unanimously 
held fines the only sentences that could 
be imposed. The Supreme Court of 
the United States found that the 
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Court of Appeals of the District of 
Columbia and the Supreme Court of 
the District erred in treating the con- 
tempt proceedings as a criminal case 
and not a civil one. 

The Court (Lamar, J.) said: — 

“This was a proceeding in equity for 
civil contempt, where the only remedial 
relief possible was a fine payable to 
the complainant. The company prayed 
‘for such relief as the nature of its case 
may require,’ and when the main cause 
was terminated by a settlement of all 
differences between the parties the com- 
plainant did not require and was not 
entitled to any compensation or relief 
of any other character. The present 
proceeding necessarily ended with the 
settlement of the main cause of which 
itisa part.... The criminal sentences 
imposed in the civil case therefore 
should be set aside.” 


Forest Reserves. Power of Congress 
to Establish Without State’s Consent — 
Wilful Trespass — Administrative Powers 
—Federal Public Lands. U.S. 


Replying to the contention that Con- 
gress cannot constitutionally withdraw 
large tracts of land from settlement 
without the consent of the state where it 
is located, the United States Supreme 
Court (Lamar, J.) said in Light v. U. S., 
decided May 1 (L. ed. adv. sheets p. 
485): — 

‘“**All the public lands of the nation 
are held in trust for the people of the 
whole country.’ U.S. v. Trinidad Coal 
& Coking Co., 187 U. S. 160, 34 L. ed. 
640, 11 Sup. Ct., Rep. 57. And it is not 
for the courts to say how that trust shall 
be administered. That is for Congress to 
determine. The courts cannot compel it 
to set aside the lands for settlement, 
or to suffer them to be used for agri- 
cultural or grazing purposes, nor inter- 
fere when, in the exercise of its discretion, 
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Congress establishes a forest reserve 
for what it decides to be national and 
public purposes. In the same way and 
in the exercise of the same trust it may 
disestablish a reserve, and devote the 
property to some other national and pub- 
lic purpose. These are rights incident 
to proprietorship, to say nothing of the 
power of the United States as a sovereign 
over the property belonging to it. Even 
a private owner would be entitled to 
protection against wilful trespasses, and 
statutes providing that damage done 
by animals cannot be recovered, unless 
the land had been inclosed with a fence 
of the size and material required, do 
not give permission to the owner of 
cattle to use his neighbor’s land as a 
pasture. They are intended to condone 
trespasses by straying cattle; they have 
no application to cases where they are 
driven upon unfenced land in order that 
they may feed there. Lazarus v. Phelps, 
152 U. S. 81, 38 L. ed. 363, 14 Sup. Ct. 
Rep. 477; Monroe v. Cannon, 24 Mont. 
324, 81 Am. St. Rep. 439, 61 Pac. 863; 
St. Louis Catile Co. v. Vaught, 1 Tex. 
Civ. App. 388, 20 S. W. 855; Union P. 
R. Co. v. Rollins, 5 Kan. 176.” 


See Administrative Powers. 


Immunity. Granted by Constitution 
only with Regard to Incriminating 
Evidence — Federal Immunity Act Con- 
strued — Sherman Anti-Trust Law. 

U.S. 


Judge Carpenter of the United States 
District Court, in ruling upon a motion 
to quash the indictments under the 
Sherman Act in the “beef trust”’ cases, 
U. S. v. Swift et al., at Chicago, March 
22, rendered an extended opinion con- 
sidering constitutional questions. He 
said in part: — 

“The Constitution guaranteed to the 
defendants the right of silence only with 
respect to evidence which might in- 
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criminate them; the Immunity Act 
rendered the constitutional provision 
inapplicable, by destroying the in- 
criminating effect of the evidence given, 
and by providing absolute immunity 
from prosecution for any crime already 
committed concerning the matters, trans- 
actions and things testified about; the 
immunity furnished related to present 
and not future crimes; that immunity 
purged the evidence given of all unlaw- 
ful characteristics, and assured the 
defendants that up to the time they 
testified they had done no wicked or 
wrongful thing; the Immunity Act did 
not, and could not alter or destroy the 
transactions, matters and things con- 
cerning which the information was 
furnished. They must exist still as 
facts, harmless and pure, to be sure, 
but still tangible facts; and those facts, 
proper foundation having been laid, 
and when legally competent and rele- 
vant, may be shown at any time, in 
any action, civil or criminal. 

“If I am right in my conclusion as 
to the effect of the Fifth Amendment 
and the Immunity Statutes, upon the 
evidence given by the defendants to 
the Commissioner of Corporations in 
1904, then the only question remaining 
is whether the court ought to quash an 
indictment because incompetent evi-- 
dence was presented to the grand jury.” 

The Court answered this last question 
in the negative. 

The Court thus reached the result 
that the “immunity bath” granted the 
defendants by Judge Humphrey’s de- 
cision in 1906 would not bar the prose- 
cution begun six months previously. 


The defendants filed demurrers which 
were overruled by Judge Carpenter 
May 12. In his ruling Judge Carpenter 
upheld the constitutionality of the 
Sherman Act, and held that it defined 
with sufficient accuracy the criminal 
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offenses therein enumerated. ‘‘While 
the facts do not disclose an absolute 
monopoly, yet the large percentage 
of the business which they control 
indicates that they intended to acquire 
at least a commercial monopoly.” (See 
23 Green Bag 108.) 

See Monopolies. 


Monopolies. “Tobacco Case’’ — Sher- 
man Law — ‘‘Rule of Reason” — Trade 
Wars and Appeals to Cupidity of Competi- 
tors — Abnormal Competition. U.S. 


In Standard Oil Co. v. United States, 
-the Supreme Court held that the 
Sherman Act must be interpreted in 
the light of reason, its meaning being 
deducible from the state of the common 
law at the time of its passage, and as 
the law existing at the time of the 
adoption of the act permitted a wide 
scope of freedom of contract and the 
exercise of every reasonable right inci- 
dent thereto, short of undue restraint 
of competition, the statute was to be 
construed as prohibiting only those 
practices which the law regarded as 
unreasonable at that time. The Court 
thus reached the result that the cri- 
terion to be applied was the rule of reason 
guided by the established law, and 
further held itself bound by the duty to 
apply and enforce the public policy 
obviously underlying the statute. Ap- 
plying the rule to the facts, the Court 
considered that the Standard Oil 
Company was guilty of an illegal re- 
straint of trade because a power 
dangerous to the public welfare had 
been built up by other than normal 
methods of competition. The Court 
did not go into any particulars as to 
the nature of the abnormal business 
practices by means of which competi- 
tion had been suppressed, evidently 
thinking them sufficiently obvious. 


In American Tobacco Company et al. 
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v. United States, decided May 29, the 
Court handed down a companion judg- 
ment closely resembling the former in 
its fundamental reasoning. The chief 
interest of the opinion, however, arises 
from the fact that it goes more into 
particulars with regard to the nature of 
the abnormal practices which the statute 
was designed to prevent. The Court 
said : — 

“Indeed, the history of the combina- 
tion is so replete with the doing of acts 
which it was the obvious purpose of 
the statute to forbid, so demonstrative 
of the existence from the beginning of 
a purpose to acquire dominion and con- 
trol of the tobacco trade, not by the mere 
exertion of the ordinary right to contract 
and to trade, but by methods devised 
in order to monopolize the trade by 
driving competitors out of business, 
which were ruthlessly carried out upon 
the assumption that to work upon the 
fears or play upon the cupidity of 
competitors would make success pos- 
sible. We say these conclusions are in- 
evitable, not because of the vast amount 
of property aggregated by the combina- 
tion, not because alone of the many 
corporations which the proof shows were 
united by resort to one device or another. 
Again, not alone because of the dominion 
and control over the tobacco trade which 
actually exists, but because we think 
the conclusion of wrongful purposes 
and illegal combination is overwhelm- 
ingly established by the following con- 
siderations: — 

“A. — By the fact that the very first 
organization or combination was com- 
pelled by a previously existing fierce 
trade war, evidently inspired by one or 
more of the minds which brought about 
and became parties to that combination. 

“B.— Because, immediately after 
that combination and the increase of 
capital which followed, the acts which 
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ensued justify the inference that the 
intention existed to use the power of the 
combination as a vantage ground to 
further monopolize the trade in tobacco 
by means of trade conflicts designed to 
injure others, either by driving com- 
petitors out of the business or compelling 
them to become parties to a combina- 
tion — a purpose whose execution was 
illustrated by the plug war which ensued 
and its results; by the snuff war which 
followed and its results and by the 
conflict which immediately followed the 
entry of the combination into England 
and the division of the world’s business 
by the two foreign contracts which 
ensued; by the ever-present mani- 
festation which is exhibited of a con- 
scious wrongdoing; by the form in 
which the various transactions were 
embodied from the beginning, ever 
changing but ever in substance the 
same, now the organization of a new 
company, now the control exerted by 
the taking of stock in one or another 
or in several, so as to obscure the result 
actually attained, nevertheless uniform, 
in their manifestations of the purpose 
to restrain others and to monopolize 
and retain power in the hands of the 
few who, it would seem, from the 
beginning contemplated the mastery 
of the trade which practically followed; 
by the gradual absorption of control 
over all the elements essential to the 
successful manufacture of tobacco pro- 
ducts, and placing such control in the 
hands of seemingly independent cor- 
porations, serving as perpetual barriers 
to the entry of others into the tobacco 
trade; by persistent expenditure of 
millions upon millions of dollars in 
buying out plants, not for the purpose of 
utilizing them, but in order to close them 
up and render them useless for the 
purposes of trade; by the constantly 
recurring stipulations, whose legality, 
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isolatedly viewed, we are not considering, 
by which numbers of persons, whether 
manufacturers, stockholders, or em. 
ployees, were required to bind them. 
selves, generally for long periods, not 
to compete in the future. 

“Indeed, when the results of the un- 
disputed proof which we have stated are 
fully apprehended, and the wrongful 
acts which they exhibit are considered, 
there comes inevitably to the mind the 
conviction that it was the danger which 
it was deemed would arise to individual 
liberty and the public wellbeing from acts 
like those which this record exhibits 
which led the legislative mind to con- 
ceive and to enact the Anti-Trust act, 
considerations which also serve to so 
clearly demonstrate that the combina- 
tion here assailed is within the law 
as to leave no doubt that it is our plain 
duty to apply its prohibitions.” 

The Court thus devoted some atten- 
tion to the subject of trade wars, evi- 
dently treating them as an improper 
and illegal method of acquiring the 
monopoly of a business, and took 
occasion to condemn methods “ruth- 
lessly carried out upon the assumption 
that to work upon the fears or play upon 
the cupidity of competitors would make 
success possible.”’ 

The reasoning of this decision, much 
more clearly than that of the Standard 
Oil judgment, makes it reasonably 
evident and probable, not to say certain, 
that a monopoly which has been built 
up by the normal methods of free com- 
petition, without any intimidation of 
competitors by price-cutting or threats 
to ruin their business and without any 
acquisition of control by appeals to 
their greed for excessive capitalization 
and profits, is outside the prohibitions 
of the Sherman Act. This decision has 
thus tended to remove much of the vague- 
ness of the general prohibition of “‘ab- 
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Latest Important Cases 


normal business methods’”’ in the former 
decision. 

The grounds of Mr. Justice Harlan’s 
dissent were the same reasons which 
had led to his dissent in the Standard 
Oil case, namely, he thought that the 
previous decisions of the Court made it 
necessary to construe the Sherman Act 
as prohibiting all monopolistic combina- 
tions and contracts, without regard to 
their reasonableness or unreasonable- 
ness. 


“Corners’’ Illegal — Conspiracies which 
are Illegal as Combinations Contrary to 
Public Policy — Sherman Anti-trust Law. 

U.S. 


In U. S. v. Patten, decided last 
March, the United States Circuit Court 
for the southern district of New York 
ruled that ‘‘corners” are illegal, being 
combinations contrary to public policy. 
Judge Noyes said: — 

“Unless and until the common law 
tule is changed by statute it is clear that 
when in either a state or a national 
enactment the offense of conspiracy, 
either general or specific, is created, the 
incidents of the offense at common 
law go with it. The term ‘conspiracy’ 
has a well defined common law meaning. 
Congress in using it might attach limi- 
tations and qualifications, but if it 
fail to do so the common law definition 
governs. That which completes the 
common law offense completes the 
statutory offense. ‘Congress may as 
well define by using a term of a known 
and determinate meaning as by an 
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express enumeration of all the particu- 
lars included in that term.’ (U. S. v. 
Smith, 5 Wheat., 153, 159.) .. . 

“Corners are illegal. They are com- 
binations contrary to public policy and 
all contracts and undertakings in support 
thereof are void (1 Eddy on Combina- 
tions, sec. 81; Greenhood on Pub. Pol., 
p. 642, and cases cited in both treatises). 
But while a corner is illegal because it 
is a combination which arbitrarily con- 
trols the prices of a commodity, it 
cannot, strictly speaking, be called a com- 
bination in restraint of competition. 
On the contrary, the bidding up of the 
prices incident to the creation of a 
corner necessarily increases competition. 
Activity in trade, temporarily at least, 
follows increased demand. Everything 
tends to stimulate competition, although 
abnormally and feverishly. A corner is 
altogether wrong, both from a legal and 
an economical standpoint, but it would 
seem to be condemned by other prin- 
ciples of public policy than those par- 
ticularly relating to combinations in 
restraint of competition. 

“It is clear, upon the foregoing prin- 
ciples, that the combination described 
in these counts is negatively illegal with- 
out any prohibitory statute and would 
be positively unlawful in any state 
having a statute against corners. But 
upon equally well settled principles 
it is manifest that the combination is 
not in violation of the Federal Anti- 
Trust Statute unless it obstruct the 
current of interstate commerce.” 

See Immunity. 
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AN “ANTIQUATED” STATUTE? 


HE primary purpose of the Sher- 
man act was to preserve the 
rights of free competition. That statute 
expressed the conviction of a people of 
intensely individualistic traditions that 
the avenues of trade must be kept open 
to all men on equal terms. But the act 
was so vaguely and uncertainly drawn 
as apparently to express more than 
simply this. Freedom of competition 


necessarily implies freedom to crush a 
weak competitor. 


The act, however, 
was not consistently interpreted as 
throwing the doors wide open to free 
competition: its protection was to be 
enjoyed only while a competitor con- 
tinued weak and defenseless, and as 
soon as he grew powerful and successful 
it was to be withdrawn. Accordingly 
the doubt soon sprang up in many 
minds whether this clumsily drawn 
statute was really designed to 
perpetuate the régime of competitive 
business — whether, in fact, it was not 
intended to limit the very rights it osten- 
sibly sought to protect. The act ap- 
peared illogical and unenforcible, and 
it was earnestly argued that the courts 
should endeavor to construe it in the 
light of reason so that it would no longer 
be hopelessly in conflict with the prin- 
ciples under which modern business is 
carried on. 

Liberty is not synonymous with 
license, and history shows that there 
has been a tendency to restrict the un- 
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hampered exercise of almost every right, 
in the interest of the public welfare, 
Consequently, when the Supreme Court, 
in the Standard Oil and Tobacco cases, 
said that the statute must be interpreted 
in accordance with a rule of reason, it 
was narrowing the definition of indus- 
trial freedom only in response to an 
impulse which law-givers have acted 
upon from earliest times. The effect 
of these judgments has been to uphold 
freedom of competition only to the ex- 
tent that normal business methods may 
be exercised; competition making use 
of abnormal and improper methods is 
not within the protection of the act. 
Freedom of competition thus requires 
competition to be fair and honest, and 
the result has been to substitute the 
notion of fair competition for that of 
free competition, the statute being in- 
terpreted as prohibiting only violations 
of the rights of fair trade. Consequently, 
the business which in the exercise of 
its freedom of contract has vanquished 
or absorbed competitors by fair and 
normal means is within the protection 
of the statute, even though it may have 
monopolized the industry. 

We have the opinion of such acute 
and shrewd men as Mr. James M. 
Beck and Judge Gary that the Sherman 
law is an antiquated statute. As the real 
evils of unfair competition which it is 
designed to prevent, though closely asso- 
ciated with monopoly, are not one and 
the same thing, it is undoubtedly un- 
fortunate that it is so worded as appar- 
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ently to condemn some monopolistic 
practices as wrongful per se. But this 
objection does not go to the root of the 
statute, which may perform useful ser- 
vice so far as it can be treated as some- 
thing apart from a mere anti-monopoly 
law. Another objection to the act is 
that its vagueness leaves the task of 
defining the methods of improper busi- 
ness competition entirely in the hands 
of the courts, which will of necessity 
proceed slowly in laying down new 
principles, the business world, in the 
meantime, being kept in uncertainty as 
to what the law requires. This objec- 
tion is somewhat serious, but it will 
become less important from year to 
year as the courts make progress in 
applying the statute to new groups 
of facts. 

In so far as the act, whether on 
account of its phraseology or because 
of the construction given to it by the 
courts, is to be interpreted as forbid- 
ding monopoly as wrongful per se, in 
the absence of improper business prac- 
tices, it is distinctly bad and merits 
Judge Gary’s censure. The great busi- 
ness interests of the country must come 
together for mutual protection, and for 
the promotion, also, of the interests of 
the laboring man and of the consumer, 
and there can be no harm even in price- 
fixing so long as prices are adjusted on 
a rational basis of actual cost of produc- 
tion and commercial risk, and are not 
used as a foundation for extortionate 
dividends. There seems to be no real rea- 
son why the courts should not eventually 
develop a theory of prices analogous to 
the railway rate theories of the Inter- 
state Commerce Commission. There is 
no need of an elaborate administrative 
machinery to regulate prices of mono- 
poly articles, in the manner that Judge 
Gary and Mr. Roosevelt have proposed, 
unless the courts be found unable 
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to work out principles and dispense 
justice in any civil or criminal proceed- 
ings brought for violation of the rights 
of fair competition. 


THE ENCOURAGEMENT OF 
LEGAL RESEARCH 


HE London Law Journal apparently 
believes that in some respects, 
at least, England offers less encourage- 
ment to higher research in the law than 
the United States. It does not belittle 
what is being done at the universities 
of Oxford, Cambridge and London, 
but in America, it remarks, ‘‘post- 
graduate legal research is encouraged 
at every university.” 

In view of the inactivity or want of 
other agencies, the Law Journal is led 
by a small stipend granted by the 
Benchers of Lincoln’s Inn to hope that 
the Inns of Court will do more for the 
promotion of scholarly studies. To 
emphasize the point, a quotation is 
made from Maitland which cannot be 
displeasing to American ears: — 

“In the concluding passage of a 
famous lecture Maitland pointed to 
the great service which the Inns of 
Court had performed in the Middle 
Ages in preserving English law from 
the encroachments of foreign systems. 
And he drew the moral that if, in our 
own day, English law is to be preserved 
from the disintegration that threatens 
it in the manifold developments of 
various parts of the Empire, the Inns 
of Court, by a higher conception of 
their educational responsibility, must 
again come to its aid. ‘In that case,’ 
he said, ‘the glory of Bruges, the glory 
of Bologna, and the glory of Harvard 
may yet be theirs.’ ”’ 

Whether our American universities 
are doing as much as the Law Journal 
seems to assume is a question that might 
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receive some discussion. While many 
of them are undoubtedly liberal in their 
attitude toward scientific research, in 
the law as well as in other fields, we 
believe we are safe in saying that too 
many of our universities, particularly 
of the younger or smaller institutions, 
are handicapped by inadequate endow- 
ments or by that utilitarian spirit which 
hesitates to make any expenditure with- 
out the prospect of an immediate return. 
And doubtless there are too many profes- 
sors of law in every way fitted to perform 
valuable research work, who are forced 
to spend a disproportionate share of 
their time in teaching and administra- 
tive duties. The American bar, while 


it has no institutions like Inns of Court 
to endow legal scholarships, may well 
interest itself in the cause of legal 
research to the extent of urging that 
our law schools make from time to 
time more liberal provision for it as 
circumstances may demand. 


RUNNING THE COURT RIGHT 


OT long ago a country justice of 

the peace in a southwestern town 

called upon a retired attorney, and, after 

presenting a statement of facts, asked, 

as a matter of friendship, for a legal 

opinion upon them. This the attorney 

gave. When he had finished, the 

“‘squire”’ rose, deposited three dollars 

and seventy-five cents upon his aston- 
ished friend’s desk, and said: — 

“Well, those are just the facts in a 
case I am a-going to try next Thursday 
in my court, and I knew you would 
give me the right kind of an opinion, 
which is why I came to you. The costs 
in that case will be just seven dollars 
and a half, and I am willing to divide 
with you. When I was a candidate, 
some of the people in my county said I 
didn’t know enough to run this office 
so I intend to show them that I do. 
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The next case I have, I will come to 
you again, and between us we will run 
that court right or bust ourselves a-try- 
ing.” 


THE JURYMEN’S AVERAGE 


FAMILIARITY with the simpler 

problems of arithmetic is desir- 

able even in the jury box, a fact that 

was brought home in striking fashion 
to a Cincinnati lawyer not long since. 

This gentleman was counsel for plain- 
tiff in a suit brought to recover damages 
caused by a runaway horse. His client 
had been knocked down and slightly 
injured, just enough upon which to 
base a suit. 

The lawyer had a very strong case. 
In fact, there was practically no de- 
fence, and the defendant was a rich 
man; so the lawyer asked for two 
thousand dollars, hoping to get half 
that amount. 

When the jury came in, they rendered 
a verdict for the plaintiff, with damages 
assessed at eight thousand six hundred 
and eighty-seven dollars. The judge, 
of course, promptly set the verdict aside 
as excessive, and the lawyer had to 
begin over again. 

Some days later the lawyer met the 
foreman of the jury, and asked how on 
earth the jurors had arrived at such a 
verdict. 

“It ain’t quite clear to me, myself,” 
said the foreman. ‘We all agreed for 
the plaintiff on the first vote, but each 
fellow had his own ideas as to the dam- 
age. I was in favor of one thousand 
dollars, another man thought it ought 
to be two thousand dollars, and another 
stuck out for seven hundred dollars, and 
we were getting all tangled up, when 
some one suggested that we strike an 
average.” 

“But you couldn’t have done that,” 
said the lawyer. 
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“That’s just what we did,” said the 
foreman. ‘Each man put down what 
he thought right, and I added them 
together. I know there seems to be 
something wrong about the verdict, 
but I’ll be hanged if I can see where 
it is!” 


HUMORS OF THE LAW 


T was once remarked by a judge of 
one of the courts of New York 
City that he had “held chambers in a 
cab.” Judge Drummond of the United 
States Circuit Court, was starting from 
Milwaukee to go to Chicago, when 
counsel desired to bring on a motion 
for a receiver in a railroad case. Accord- 
ingly the judge opened a special term 
in a parlor car, and heard arguments 
while en route. 

But a still more remarkable hearing 
once took place in Sierra County, Cali- 
fornia, when Judge Searls of the Dis- 
trict Court was on his way from Nevada 
to Plumas County. 

At Downieville two lawyers had agreed 
to argue a motion when the judge ar- 
rived; but as time was pressing and 
both counsel were also going to Plumas, 
it was decided to ride along on mule- 
back and hear the argument on the way. 

Up the mule trail from Downieville 
to Monte Cristo, down to Oak Ranch, 
and so on to Eureka the argument went 
on. At Eureka the case was examined 
and summed up, and in due time a deci- 
sion was reached. 

The loser consoled himself by saying 
that he had at least ascended the moun- 
tain without being conscious of the 
grade. 

When the judge suggested that the 
mule might have felt it as usual, the 
counsel naively replied: — . 

“Sir, I am inclined to think from the 
result that he, too, was absorbed in 
helping to make up the opinion.” 
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It is a curious fact that many men, 
level-headed enough about other things, 
seem to lose their wits entirely when 
they become involved in lawsuits. Ina 
case recently concluded in the German 
courts a Berlin merchant paid out over 
$900 to recover the value of a five-cent 
postage stamp. He had written a letter 
asking for an address and enclosing 
postage for reply. Failing to get an 
answer, he sued for the stamp. 

The famous Missouri watermelon case 
was just as trifling and even more disas- 
trous. The seed was planted on one 
farm, but the vine crept through a 
crack in the rail fence and the melon 
grew on the other side. Both farmers 
claimed it, and instead of perceiving the 
humor of the situation, they went to 
law. To add to the puzzling features 
of the question of ownership there was 
the further complication in that the 
fence stood on a county line, whereupon 
a question of the jurisdiction of courts 


came up. The farmers bankrupted them- 
selves without obtaining a decision as to 
the ownership. 


NO WAY OUT OF COURT 


HERE is a lawyer in Chicago, for 

some years a police magistrate, 

who was a natural peacemaker and al- 

ways endeavored to smooth over any 

slight differences between the persons 
brought before him. 

Once, when the charge involved was 
for technical assault, it came out in the 
course of evidence that the parties were 
neighbors, and had formerly been on 
the best of terms. 

“This is too bad, too bad!’’ commented 
the judge. “And between such old 
friends! Is this not a case that might 
be settled out of court?” 

“I’m sorry to say that it can’t be 
done, your Honor,” remarked the plain- 





380 


tiff, seriously. ‘I thought of that my- 
self, but the coward won't fight.”’ 


AGREEABLY SURPRISED 


HILE the jury system is imper- 

fectly understood in many parts 

of our country, it is not often that the 

misunderstanding gives rise to so amus- 

ing a situation as that told of by an 
Iowa lawyer. 


The Green Bag 


It appears that a suit for damages was 
on trial in a county court of that state, 
and that the principal witness was a 
gawky lad of seventeen. When on the 
stand he muttered in such fashion that 
the judge, pointing to the jury, said: — 

“Speak up, so that these gentlemen 
can hear you.” 

The witness turned to the jury box 
with a half smile. ‘‘Why!” he ex. 
claimed, surprised, ‘‘are all these gents 
interested in pop’s case?”’ 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





When Red Meets Red 


By Sirius SINNICUS 





“A red-headed policeman, William Reilly, halted a mob of 1,000 
anarchists in New York by asking the leader for his permit to 
parade. This leader and his assistants were afterward taken to 
the police station.’”"— News Item. 


HEY started out, one thousand strong, 
With banners red and swelling song, 
To free their land from tyrant’s sway, 
And hasten on the glorious day 
When Freedom’s reign shall be complete, 
And kings shall grovel at the feet 
Of man emancipate. 


But who is this obstructs the path 

And fills the leader’s heart with wrath, 

Demanding in the name of law, 

With haughty mien and firm-set jaw, 

“What permit have yez to parade? 

Show up! or I will have yez made 
Pris’ners at once, bedad!”’ 





Ah! red-headed William Reilly, 

Ne’er was officer so wily. 

In the station safe you landed, 

All alone and single-handed, 

Those fierce anarchists, and scattered 

All their hosts and left them shattered — 
Red met red — and won. 
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USELESS BUT ENTERTAINING 


First Lawyer — Suppose we go out and take 


something. 
Second Lawyer — From whom? 


“Fee simple and the simple fee, 
And all the fees in tail, 
Are nothing when compared with thee, 
Thou best of fees — fe-male.”’ 
— The Caldron. 


A Chicago lawyer tells of a newly-elected 
squire in Minnesota, who was much elated by 
his honors, but not quite sure that he could sus- 


tain them gracefully. So for some time previ- 
ous to his assumption of the office, he hung 
about the courts to get a tip now and then as to 
legal procedure. One phrase struck him par- 
ticularly, and it was not long before he had an 
opportunity to utilize it. 

When, sitting in judgment on his first case, 
the testimony was all in and the arguments 
made, His Honor cleared his throat and delivered 
himself of the following: — 

“The court takes this case under advisement 
until next Thursday morning, when it will 
render a verdict in favor of the defendant.”’ 

—Lippincott's. 





Correspondence 


AMENDMENTS TO THE NEW 
YORK TORRENS LAW 


To the Editor of the Green Bag: — 
Sir: I have just received the current 
issue of the Green Bag, 


containing 
editorial article under the title of 
“The Torrens System in New York.” 
I did not know that this subject had 
created such a wide interest. But as 
it has taken the form of public dis- 
cussion, I hope you will allow me to 
reply to some of the statements made. 

Referring to the Torrens System of 
Land Title Registration in this state, 
otherwise known as article 12 of the 
Real Property Law, and the amendments 
thereto, passed by the New York Legis- 
lature in 1910, you say: — 

“These amendments seem to have been largely 
the result of a compromise and not to have 
accomplished all that was desired by those who 
wished to strengthen the law. Efforts are likely 
to be made, therefore, to amend the law still 
further, to remove the apprehensions of those 
who believe that the law affords too great an 
opportunity for fraud and mistake on the part 
of examiners, etc.” 


The bill now before the Legislature 
of New York to amend the law was 


framed by friends of the old title in- 
surance system or enemies of the 
Torrens, and the amendments proposed 
do not tend to strengthen the law or to 
simplify it, or to afford greater protec- 
tion to the parties in interest, but 
would merely serve to make the pro- 
cedure more cumbersome and expensive, 
and to throw additional obstacles in 
the path of property owners who desire 
to register their titles. This is more 
fully set forth in an editorial in the 
current issue of Bench and Bar where it 
is shown that these proposed amend- 
ments have never been authorized or 
approved by the New York State Bar 
Association, but are simply the recom- 
mendations of a sub-committee. 

You also say in your article that ‘‘one 
speaker at the meeting of the New York 
Bar Association said that under this 
law a man may go to Europe for six 
months, and return to find that his title 
to property may have passed absolutely 
to another.”’ I was not aware that any 
lawyer had made any such stupid and 
absurd statement. But if he did argue 
thus, it is clear that the speaker had not 
familiarized himself with article 12 
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of the Real Property Law, and had failed 
to’ grasp the underlying principle of the 
Torrens System of Land Title Regis- 
tration. If a man is the record owner of 
any real estate, or has any right or 
interest in or lien upon the same, which 
is of record, it is absolutely impossible 
under the Torrens System in this state 
or in any other state or country to de- 
prive him of such ownership or lien, 
no matter how many months or how 
many years he may remain in Europe, 
as the law distinctly provides that the 
Official Examiners’ Certificate must 
clearly set forth all instruments of 
records and preserve the interest of all 
parties, whether by way of deed, mort- 
gage, judgment, easement, encroach- 
ment, etc., all of which are duly set 
forth in the ‘‘Memorials” on the back 
of the certificate of registration. The 
only people who can be affected ad- 
versely through publication of notice, 
etc., are those designated in the act as 
“All other persons, having any right 
or interest in, or lien upon the premises 
affected by this action, or any portion 
thereof.’ You will notice the phrase- 
ology of “all other persons,’’ which is 
merely intended to include those who 
may have some intangible, inchoate or 
indefinite right or interest in the prem- 
ises, which is not of record, and which 
could not be discovered by a search of 
the title. This merely smokes out all 
those individuals who seek to blackmail 
the true owner of property by falsely 
claiming an interest which they do not 
possess. But all parties who have any 
honest and legitimate right or interest 
in or lien upon the premises affected 
by the action are fully protected. If 
the decision of the United States Su- 
preme Court in American Land Company 
vs. Zeiss (219 U. S. 47) is read with 
care, it should increase, rather than 
decrease public confidence and tend to 
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create the feeling that a title-cannot be 
set up without adequate legal notice 
to all interested parties. Of course, 
if anyone who has an_ unrecorded 
interest in property fails to make any 
claim thereto, or goes away and aban- 
dons the same, then he deserves to lose 
the interest which he might have pre- 
served by proper precaution. 

Furthermore, the Act itself has pro- 
vided for all such exigencies, by per- 
mitting the claimant of any right or 
interest in or lien upon any real property 
to file a ‘“‘Caution,’’ after which no title 
can be registered except upon personal 
notice to such person. The section 
reads as follows: — 


Section 883. — “FILING OF CAUTION. Any 
person claiming to have any right of interest 
in or lien upon any real property or any part 
thereof, may file with the registrar a written 
notice, to be styled a ‘caution,’ that he requires 
written notice to be given to him of any appli- 
cation for the registration of the title of said 
real property. In such notice he shall show 
how he claims title, right, interest or lien, and 
shall give his own post office address, and that 
of a person (who may be himself or not), upon 
whom the notice may be served. In case of 
any application to register said title, service 
of such notice shall be made within ten days 
after the application is filed, by mailing said 
notice securely enclosed in a postpaid wrapper 
and directed to the person indicated at the place 
named. A like cautionary notice may be re- 
quired by the owner of any land, as to the regis- 
tration of the title of any or all of the land, 
abutting upon his land, with the like pro- 
ceedings in all respects. There shall be kept by 
the registrar a locality index of the cautionary 
notices, in which the same shall be indexed under 
the name of the street or road upon which the 
property referred to in the notice abuts, or if it 
abuts upon none, under the name of the street 
or road which is nearest to it. In any place, 
however, where there is a land map giving sec- 
tions and dividing the property into blocks, the 
index shall be made by section and block numbers 
and as far as convenient, by the lot numbers.” 


From the above you will see that what 
we need is not changes in the Torrens 
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law, which is sufficient as it stands, but 
protection from meddlesome interlopers 
who seek to emasculate or discredit the 
law from ulterior motives. 


GiLBert Ray Hawes. 


20 Broadway, New York. 
June 2, 1911. 


The discussion of the New York Torrens law 
has shown the existence of some conflict of views, 
but with entire respect for Mr. Hawes’ sincerity, 
we have no hesitancy in asserting that the weight 
of opinion is in favor of amending the statute 
for the fuller protection of rights of property. 

By resolution of the New York State Bar 
Association, the sub-committee headed by Mr. 
Charles A. Boston was instructed to consider 
amendments to add to the efficiency of the Tor- 
rens statute. This able committee unanimously 
urged the importance of securing amendments 
to guard against the danger of fraudulent or in- 
competent examinations of title and of inade- 
quate notice to interested parties. Most of the 
work of this committee was done by its chairman, 
who gave the subject a great deal of time and 
study without thought of personal reward, and 
his statement in the New York Law Journal 
of May 20 is to be accepted unreservedly: ‘“‘We 
have not sought to conciliate or promote any 
particular interest. We have gladly availed 
ourselves of all reasonable and sensible sugges- 
tions, from whatever source emanating, which 
were founded upon experience and good judg- 
ment.” 

The New York Law Journal, whose learned 
opinions are always entitled to respect, said 
editorially, May 11, in reviewing the proposed 
amendments: — 

“It is a matter of much public concern that 
‘Torrens’ systems be perfected as far as possible 
to the end that substantial property rights be 
not cut off unfairly or without due notice of 
proceedings. .. . An inspection of the legisla- 
tive bills leads us to believe that their adoption 
would not only add to the efficiency of the New 
York ‘Torrens’ statute, but also diminish the 
opportunity for its perversion into an instrument 
of depriving real owners of substantial interests 
in property.” 

Moreover, it seems proper to say that the 
State Bar Association heartily supports the 
position taken by its sub-committee, judging 
from the fact that the committee was continued 
with power to recommend to the Legislature 
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additional amendments along the lines suggested 
in its report. 

The statement which excites our correspon- 
dent’s wonder was made by Mr. Henry C. White 
of New York, and wiil be found on page 328 of the 
current volume of the state bar association’s 
Proceedings: — 

[I tell you, gentlemen, I believe, after a very 
careful study, that the law is one of the most 
dangerous now on our statute books. If you 
say I am prejudiced I will say yes, I am preju- 
diced against a law so doubtful that two years’ 
close study only shows a beginning of its dangers. 

“Here is a result which can actually practically 
happen. A man may own a piece of vacant 
property, which he will naturally unfrequently 
visit. He goes to Europe for six months, and 
upon his return, he finds that some one has put 
a deed on record, registered the title, conveyed 
to a purported bona fide purchaser, and the title 
has passed out of the real owner without any 
recourse whatever to any fund or aga nst any- 
body. That is a result that actually can happen 
under the law. 

“With the disposition of the courtsto pass 
applications thus practically ex parte, and with 
the statute declaring that the statements con- 
tained in the abstract and the certificate must 
be taken and construed as statements of fact 
unless therein otherwise expressly declared, 
although every conveyancer and every tyro at 
the law knows that the statements of an abstract 
and certificate are generally conclusions of law, 
or at the most are mixed statements of fact and 
law, this law constitutes a serious menace.” 

We agree with Mr. Hawes that the decision 
of the Supreme Court in American Land Company 
vs. Zeiss need not decrease public confidence. 
The only feature of that decision that can have 
led toany misgivings is the finding that reason- 
able constructive notice to absentees and un- 
known claimants is not repugnant to the ‘due 
process of law” clause of the Constitution. But 
strictly speaking, it was not a typical Torrens 
law that was upheld by the Supreme Court, but 
a statute passed after the San Francisco earth- 
quake to meet an extraordinary public necessity. 
The New York statute, therefore, would not 
necessarily be upheld in its present form by 
the reasoning of this decision as to what con- 
stitutes reasonable constructive notice. It is 
not only to strengthen the Torrens system in 
New York, but to guard against the possible 
unconstitutionality of the law, that either the 
pending amendments or others of similar purport 
seem advisable. — Ed.] 
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New York Branch of American Institute of 
Criminal Law and Criminology Founded 


Six societies joined in a Conference 
on the Reform of the Criminal Law and 
Procedure was held at Columbia Uni- 
versity on May 12 and 13. President 
Taft was the most distinguished speaker, 
and his address, delivered at Hotel Astor 
on the evening of the second day, was 
notable. He made some striking re- 
marks on the recall of the judiciary. 
Regarding the difference between crimi- 
nal procedure in England and in this 
country, he said: — 

“IT believe it to exist in the character, 
experience and learning of the judges, 
in the power which they maintain and 
exercise in the course of the trial for the 
saving of time and the simplification of 
the issues and in the respect and obedi- 
ence given to their intimations from the 
bench as to the proper behavior of coun- 
sel in the conduct of the case. 

“I wish to comment on the effect that 
the change in the power of the judge in 
this country in the matter of the man- 
agement of the trial has had upon his 
ability to shorten the trial and simpli- 
fy the issues, and upon the methods 
of counsel for the defense and their 
conduct in the court room. One of the 
strongest influences for looseness in 
criminal trials, in my judgment, has 
been the presence of lawyers in our leg- 
islatures who have sought to abate and 
limit by statute the power of the judges 
and to take away from them this source 
of respect for their rulings which is so 
apparent in every English court of jus- 
tice. What I believe to be an un- 
founded fear of judicial tyranny and an 
unreasonable distrust of judges have led 
to statutory limitations upon their power 


in the conduct of criminal trials which 
have made the trial by jury in this 
country, and especially in the West- 
ern states, an entirely different institu- 
tion from what it was understood to 
be at the time of the adoption of our 
Constitution.” 

At the opening session of the Con- 
ference Charles C. Nott, assistant Dis- 
trict Attorney of New York County, 
made an address on ‘The Effects of the 
Twice-in-Jeopardy Principle in Criminal 
Trials.”” The discussion was led by Jus- 
tice Francis J. Swayze of New Jersey. 
Other speakers at the Conference included 
Judge Julian W. Mack, who discussed 
“The State and the Child”; William M. 
Ivins, who spoke on the nature of 
crime; Prof. Franklin H. Giddings, who 
discussed ‘“The Relation of the Criminal 
to Society’; Dr. Carlos F. MacDonald, 
who considered expert evidence in crimi- 
nal trials, Professor Felix Adler, who 
talked on ‘“‘The Ethics of Punishment”; 
Col. Nathan William MacChesney of 
Chicago, president of the American In- 
stitute of Criminal Law and Criminology, 
Francis J. Heney, Howard S. Gans, 
Prof. John Bassett Moore, Chief Magis- 
trate McAdoo, Supreme Court Justice 
Alfred Page, Arthur W. Machen, Jr., 
and Edwin R. Keedy. 

The purpose of the Conference was 
to lead the way to the formation of a 
New York branch of the American In- 
stitute of Criminal Lawand Criminology. 
Professor George W. Kirchwey of Colum- 
bia will be the first president of the new 
organization after its incorporation. 

The six societies joining in the Con- 
ference, the meetings of which were 
open to the public, were the Academy 
of Political Science in the City of New 
York, the American Institute of Crimi- 














nal Law and Criminology, the Com- 
mittee on Reform of the Law of the 
Association of the Bar of the City of 
New York, the New York County 
Lawyers’ Association, the Committee 
on Criminal Courts of the Charity 
Organization Society, and the Prison 
Association of New York. 





International Arbitration — Plan of the 
Carnegie Endowment 

The seventeenth annual meeting of 
the Lake Mohonk Conference on Inter- 
national Arbitration was held at Mohonk 
Lake, N. Y., May 24-26. President 
Nicholas Murray Butler, the presiding 
officer, for the first time made public 
the plans of the trustees of the Car- 
negie endowment for international peace. 
The trustees, in pursuit of their deter- 
mination to organize this foundation 
as a great institution for research and 
public education, had determined, he 
said, to carry on its work in three parts 
or divisions — a division of international 
law, a division of economics and his- 
tory and a division of intercourse and 
education. Otherwise stated, these three 
divisions will represent the juristic, the 
economic, and, broadly speaking, the 
educational aspects of the problem. 

The division of international law, 
under the direction of Professor James 
Brown Scott, will promote the develop- 
ment of international law, and will 
assist in bringing about such a progres- 
sive development of the rules of inter- 
national law as will enable them to 
meet with constantly growing adequacy 
the needs of the nations. The endow- 
ment will associate with Dr. Scott a 
consultative board composed of some of 
the most distinguished international law- 
yers in the world, every point of view 
being represented. 

The second division of the work, that 
of economics and history, will be under 
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the direction of Professor John Bates 
Clark of Columbia University. This 
work, like that of the first division, will 
be scientific and scholarly in character, 
in organization and in method. With 
Professor Clark will be associated a 
score of the world’s leading economists. 

It will be the duty of the third divi- 
sion, that of intercourse and education, 
to supplement the work of the scien- 
tific divisions by making practical appli- 
cation of the teachings and findings of 
the divisions of international law and 
of economics and history. 

Next in importance to President But- 
ler’s address, probably, was Hon. Oscar 
S. Straus’s speech on “Business and 
International Arbitration.” He said in 
part: — 

“The standard of international mor- 
ality yet continues to lag far behind the 
standard of commercial fair dealing 
within nations; the evidences of this are 
no more glaringly exhibited than in the 
exceptions in the laws of neutrality, 
which rest not on principle but on legal 
casuistry. As the law now stands it is 
entirely lawful for the subjects of neu- 
trals to supply belligerents with arms 
and ammunition, as well as by public 
subscription or otherwise raise loans to 
aid belligerents; yet the fact that such 
loans can be legally contracted, not only 
makes war possible, when otherwise 
either or both belligerents would be pre- 
vented by economic necessities from 
beginning a war, or when begun from 
prolonging it. The Russo-Japanese War 
would certainly have come to an earlier 
end if neither belligerent could have 
borrowed money from the subjects of 
neutrals. It requires no argument to 
prove such acts are against the funda- 
mental principles of real neutrality, and 
no more practical work can be under- 
taken in the promotion of peace than to 
hasten the day when such contraband 
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commerce and loans will no longer be 
considered lawful.” 

The representatives of fifty-one com- 
mercial organizations attending the Con- 
ference sent telegrams to President Taft 
and to the Senate Committee on Foreign 
Relations, saying that they “heartily 
indorse treaties of unlimited arbitration 
with Great Britain, France and other 
countries and wish speedy success with 
such treaties.” 

The speakers at the Conference in- 
cluded Hon. John W. Foster, who spoke 
on “Unlimited Anglo-American Arbitra- 
tion,”” Thomas Raeburn White, who dis- 
cussed “‘A Plan for Choosing Judges of 
the International Court of Arbitral 
Justice,’ Baron d’Estournelles de Con- 
stant, who warned against the dangers 
of popular ignorance and love of sensa- 
tion, William Jennings Bryan, Senator 
Raoul Dandurand, LL.D., of Montreal, 
Professor Paul D. Reinsch of the Uni- 
versity of Wisconsin, William Dudley 
Foulke of Indiana, Sir William Mullock, 
Chief Justice of Ontario, Governor A. O. 
Eberhart of Minnesota, and Dr. James 
L. Tryon and President Harry Garfield 
of Williams College. 

The Conference adopted, with slight 
modifications, the Kirchwey resolution, 
creating a National Council for Arbi- 
tration and Peace. 





Personal 


Hon. Orrin N. Carter of Chicago 
has been elected Chief Justice of the 
Illinois Supreme Court for the year, 
succeeding Justice Vickers. 





John Sumner Runnells, vice-president 
and general counsel of the Pullman 
Company, has een elected its president, 
succeeding Robert Todd Lincoln, re- 
signed. Mr. Runnells has been general 
counsel of the company since 1887. He 
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is also senior member of the law firm of 
Runnells, Burry & Johnstone of Chicago, 





Recent appointments confirmed by 
the Senate include: Charles F. Clemons, 
United States District Judge of Hawaii; 
Alexander G. M. Robertson, Chief Jus. 
tice of the Supreme Court of Hawaii; 
James A. Fowler, assistant to the Attor- 
ney-General; Charles W. Cobb, Assist- 
ant Attorney-General for the Interior 
Department. 





Congressman Martin W. Littleton of 
New York delivered the annual address 
before the Law Academy of Philadelphia 
May 5, taking as his subject, “‘Law and 
Economics.’’ He discussed the initia- 
tive, referendum, recall and a number 
of other live issues of politics, speaking 
without partisanship and with unusual 
eloquence. The address was much en- 
joyed by the two hundred lawyers who 
heard it. 





At the meeting of the Yale corpora- 
tion held May 15, the resignation of 
Prof. Theodore Salisbury Woolsey, LL.D., 
since 1878 Professor of International 
Law in Yale Law School, was accepted. 
The corporation adopted a minute re- 
garding his important services to the 
university. Professor Woolsey is the 
son of the late President Theodore 
Dwight Woolsey, and was born in New 
Haven, October 22, 1852. 





The Justices of the Supreme Court 
of the United States, on the adjourn- 
ment of the Court on May 29, prepared 
to scatter far and wide for their summer 
vacations. Justice Harlan _ usually 
spends his summers at Murray Bay, 
Canada. Justices McKenna and Holmes 
usually summer on the North Shore 
near Boston. -Justice Lamar returned 
to Augusta, and Justice Van Devanter 
to Wyoming. Chief Justice White has 








The Legal World 


long been fond of the summer climate of 
New England. Justice Hughes will be 
busy with the work of the commission 
to inquire into the second class postal 
rates. 


Charles Noble Gregory, dean of the 
law school of Iowa University, has ac- 
cepted the offices of dean and professor 
of law in the law school of George Wash- 
ington University, Washington, D. C. 
Dean Gregory is a graduate of the Uni- 
versity of Wisconsin, and from that 
institution received the degrees of A.B., 
LL.B., A.M., and LL.D. For several 
years he practised law at Madison, 
Wis., and was attorney for the Chicago, 
Milwaukee and St. Paul Railroad. 
In 1894 he was made associate dean of 
the college of law of the University of 
Wisconsin, and in 1901 became dean 
of the law school of the University of 
Georgia. He is now on the staff of the 
American Journal of International Law, 
and is editor of the Tariff Reform Advo- 
cate. 


Bar Associations 


Arkansas.— The annual meeting of the 
Arkansas Bar Association was held at 
Hot Springs May 30-31. M. V. Tomp- 
kins of Prescott, president of the asso- 
ciation, made the principal address. 
Judge U. M. Rose spoke on “Reminis- 
cences of Early Days in Arkansas,” 
and Judge Joseph W. House on ‘‘Per- 
sonal Reminiscences of the Constitu- 
tional Convention of 1874.” 


Georgia. — The annual convention of 
the Georgia Bar Association was held 
at St. Simon’s Island, on Thursday and 
Friday, June 1 and 2. The meeting was 
opened by an address by the president, 
Judge Joel Branham, of Rome. The 
annual address was delivered by the 
Hon. W. A. Blount of Pensacola, Fla. 
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Special addresses were made by Judge 
Arthur Gray Powell of the state Court of 
Appeals, and by Hon. Dupont Guerry 
of Macon. 


Louisiana. — The annual meeting of 
the Louisiana Bar Association was held 
at Lake Charles, La., June 2-3. The 
address of welcome was delivered; on 
behalf of the city, by Hon. C. B. Rich- 
ard, mayor, and on behalf of the bar, 
by Attorney U. A. Bell. The president’s 
address was delivered by E. H. Randolph. 
Addresses were made on “Sources of 
the Civil Code of Louisiana,” by Hon. 
Henry P. Dart, and on ‘The Standards 
of Legal Education,”’ by Robert T. Tullis 
of the Louisiana State University Law 
School, and Prof. D. O. McGomey of 
Tulane University. There was a dis- 
cussion of “Suggested Changes in Louisi- 
ana Pleadings,’ led by Charles Payne 
Fenner, E. T. Florance and George S. 
Denegre of New Orleans, P. J. Chap- 
puis of Crowley, and A. A. Gunby of 
Monroe. The annual address was de- 
livered by Congressman Martin W. 
Littleton of New York on ‘‘Economical 
and Structural Changes.’’ Hon. R. E. 
Foster, federal Judge for the eastern 
district of Louisiana, took as his topic 
the history of the federal courts. 

The following officers were chosen for 
the ensuing year: Joseph W. Carroll of 
New Orleans, president; Benjamin W. 
Kernan of New Orleans, C. A. McCoy 
of Lake Charles, Judge A. A. Gunby of 
Monroe and E. T. Weeks of New 
Iberia, vice-presidents ; Charles Augustus 
Duchamp of New Orleans, secretary- 
treasurer. 


Mississippi. — The Mississippi State 
Bar Association convened at Hatties- 
burg on May 2 for a three days’ 
session, President W. H. Powell of 
Canton presiding. The address of 











388 


welcome was given by Judge N. C. 
Hill of the Hattiesburg bar, and 
the annual oration was delivered by 
Hon. James Weatherby of Birmingham, 
Ala. S. E. Travis read a paper on ‘‘Uni- 
form Legislation by States.’’ The elec- 
tion of officers resulted as follows: 
President, A. F. Fox; vice-presidents, 
Judge N. C. Hill of Hattiesburg; Sam C. 
Cook, R. F. Reed; secretary and treas- 
urer, Judge Sidney Smith of Jackson. 


Rhode Island.— The Rhode Island 
Bar Association had its annual clam- 
bake and outing at the Pomham Club 
May 26. Two baseball teams were 
formed, the married men defeating the 
single men by a score of 15 to 8. After 
the ball game about two hundred sat 
down to dinner and they included mem- 
bers of the executive and _ judicial 
branches of the state. 


Tennessee. — The thirteenth annual 
meeting of the Tennessee Bar Associa- 
tion was held at Nashville May 24-26. 
Hon. G. N. Tolman delivered the ad- 
dress of welcome on behalf of the state, 
and the address of the president, Percy T. 
Maddin, was a review of legislation, 
state and federal, and an exhortation 
that the association make the best use 
of its opportunities. Ex-Secretary of 
War J. M. Dickinson was the chief 
speaker at the banquet. Hon. F. N. 
Judson of St. Louis delivered an address 
on ‘The Future of Jurisprudence in 
the United States.”” Other papers read 
included : “Needed Constitutional 
Amendments,” by Judge D. L. Lansden; 
“Land Laws in Tennessee,’’ by L. D. 
Smith of Knoxville; ‘‘Penal Reform,” 
by Judge J. H. Malone of Memphis; 
“East Tennessee Lawyers who have 
been Transplanted to Higher Courts,” 
by Col. W. A. Henderson. 
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An important report was presented by 
the Committee on Jurisprudence and Law 
Reform, T. M. Steger, chairman. The 
following officers were elected: Presi- 
dent, L. D. Smith, Knoxville; vice- 
presidents, R. F. Spraggins, Jackson; 
George T. Hughes, Columbia; Charles 
R. Evans, Chattanooga;  secretary- 
treasurer, Charles H. Smith, Knoxville. 


Dates of forthcoming state bar asso- 
ciation meetings are as follows: Mary- 
land, at Cape May, N. J., June 29- 
July 1; Kentucky, at Lexington, July 
12-13; Alabama, at Montgomery, 
July 7-8; Michigan at Battle Creek, July 
6-7; Pennsylvania, at Bedford Springs, 
June 27-29; Iowa, at Oskaloosa, June 
29-30; Indiana, at Winona Lake, July 
11-12. 


Workmen's Compensation. 

On the eve of adjournment the New 
Hampshire Legislature enacted an em- 
ployers’ liability and workmen’s com- 
pensation law similar to that of New 
Jersey. The act contains a sweeping 
employers’ liability clause which abol- 
ishes the fellow-servant and assumption 
of risk rules. This is supplemented by 
compensation provisions, and employers 
are given the option between liability 
under the two clauses. 

The Wisconsin workmen’s compensa- 
tion act lately adopted has features 
similar to the New Hampshire and 
California acts. It puts compensation 
on an optional basis, election to be made 
by the employer and employee at stated 
times. Since the alternative choice for 
the employer is liability with the de- 
fenses of assumption of risk and fellow 
servant’s negligence removed, and for 
the employee the old common law 
liability, the same pressure as in the 
New Hampshire act is brought to bear 
upon both sides to choose compensation. 
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The state of Washington has passed 
compulsory compensation law which 
covers extra-hazardous industries, in- 
cluding practically all work except 
domestic service, agriculture and some 
forms of handwork. The plan has 
some features of state insurance, as the 
funds are to be administered by three 
industrial insurance commissioners, with 
their assistants, who shall also keep 
statistics of accidents. The payments 
are made entirely by the employer, 
each supplying an annual contribution, 
based upon the degree of hazard in 
his particular industry, of from one and 
one-half to ten per cent of his pay roll. 
The rates are to be readjusted from time 
to time by the Legislature, on the recom- 
mendation of the Insurance Department. 


Miscellaneous 


An important bill for the recodifica- 
tion of all the juvenile laws of Ohio, 
relating to children’s courts and delin- 
quent and dependent children, has been 
enacted. 


The first international congress on 
aviation law, which was in session in 
Paris for several days under the Presi- 
dency of Alexandre Millerand, ended 
June 1. The congress adopted an agree- 
ment of seventeen clauses. 


Members of the Wisconsin Supreme 
Court, prominent lawyers of the state, 
and a few personal friends of Luther 
Swift Dixon, Chief Justice of Wisconsin 
from 1859 to 1874, gathered in Forest 
Hill Cemetery, Madison, June 1, for the 
dedication of a monument to him. 
The presentation was made by Justice 
John Marshall, for the sub-committee of 
the Wisconsin Bar Association which de- 
vised means of erecting the memorial. 
The speech of acceptance was delivered 
by Chief Justice John B. Winslow. 
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The Committee on Commercial Law 
of the American Bar Association met 
at Cincinnati in the last week of May. 
The following addresses were made: 
“Progress toward Uniformity of State 
Commercial Legislation,” by Walter 
George Smith; ‘‘Wisdom of the Enact- 
ment of a Federal Commercial Code,” 
by Joseph Wheless; ‘“‘A Federal Code 
on Bills of Exchange and Promissory 
Notes,’”’ by Charles A. Conant; ‘“De- 
fects in the National Bankruptcy Act,” 
by Charles T. Greve; and “National 


Commercial Legislation’”’ by F. I. Kent. 


The New York Chamber of Com- 
merce’s new committee on arbitration, 
appointed to arbitrate business disputes 
under the provisions of the Code of 
Civil Procedure, was sworn in by 
Justice Davis of the Supreme Court 
June 1. It is the successor of the Court 
of Commerce, which was for many years 
maintained by the Chamber, but which 
lapsed after the death of Judge Fancher. 
The arbitration committee is composed 
of Charles L. Bernheimer, chairman; 
Henry Hentz, James Talcott, James H. 
Post, William Lummis, Frank A. Ferris 
and Algernon S. Frissell. 


Obituary 


Judge S. B. Pound. — Judge S. B. 
Pound, a prominent attorney of Omaha, 
Neb., and father of Roscoe Pound, 
Story Professor of Law in Harvard 
University, died of angina pectoris 
May 15. Judge Pound was the first 
president of the Lancaster County Bar 
Association, probate judge of Lancaster 
county in 1870, state senator one term 


and district judge for three successive 


terms. He was a member of the firm 
of Hall, Woods & Pound. The act which 
made Omaha the capital of Nebraska 
was due to the efforts of Judge Pound, 
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who was a powerful figure in the 
constitutional convention of the early 
seventies. 


Charles F. Choate. — Charles Francis 
Choate, formerly counsel and later 
president of the Old Colony Railroad, 
and once a leading member of the Boston 
bar, died May 23 at the age of eighty- 
three. During his presidency of the 
Old Colony the policy of consolidating 
the lines of southeastern Massachusetts 
was carried out, and the consolidated 
property was leased to the New York, 
New Haven & Hartford, of which com- 
pany Mr. Choate served as a director. 
Under his presidency the Old Colony 
Steamboat Company built the fleet of 
steamboats which have given wide 
fame to the Fall River line. 


R. H. Clarke. — Richard H. Clarke, 
one of the founders of the Association 
of the Bar of the City of New York, and 
associated with Charles O’Conor in 
the case of the United States against 
Jefferson Davis for treason, the Jumel 
will case and the Forrest divorce suit, 
died at his home in New York May 24, 
at the age of eighty-four. He had known 
nearly every President of the United 
States since Jackson, and came of a 
distinguished ancestry. He was the 
editor of ‘‘The History of the Bench and 
Bar of New York”’ and the author of 
“Lives of the Deceased Bishops of the 
Catholic Church in the United States,” 
“The Illustrated History of the Catholic 
Church in the United States,” “Life 
of Pope Leo XIII,” “Old and New 
Lights on Columbus,” and ‘‘France’s 
Aid to America in the War of Inde- 
pendence.” 


General Charles Hamlin. — General 
Charles Hamlin of Bangor, Me., died 
on May 15, at the age of seventy-three. 
He was United States Commissioner, 
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and former Reporter of Decisions of 
the Supreme Court of Maine. He was 
the son of Hannibal Hamlin, Vice-Presj- 
dent during Lincoln’s first administra. 
tion. Being graduated from Bowdoin 
College in 1857, he read law with his 
father, and was admitted to the bar in 
1858. Leaving the army with the rank 
of brevet Brigadier-General, he resumed 
the practice of law in Bangor after the 
war. Aside from the practice of his 
profession he found time to do some 
legal writing, and wrote and compiled 
a work upon the Insolvency Laws of 
Maine. He was also the author of a 
series of biographical. articles in the 
Green Bag on the Supreme Court of 
Maine. (7 Green Bag 457, 504, 553; 8 
G. B. 14, 61, 111.) 


La Fayette Grover. — La Fayette 
Grover, a leading figure of pioneer 
history, former Governor of Oregon, 
former United States Senator, and one 
of the last surviving delegates of the 
Oregon constitutional convention of 
1857, died at Portland, Ore., May 10, 
aged eighty-seven. He was a native of 
Bethel, Me., and was of Pilgrim descent. 
He studied for two years at Bowdoin 
College and studied law in Philadelphia, 
being admitted to practice in 1850. 
He emigrated to Salem, Ore., in a vessel 
which went round Cape Horn, his first 
position of public service being as clerk 
of the federal District Court at Salem. 
Thereafter he rose rapidly. In the 
Territorial Legislature he promoted the 
bill leading to the establishment of 
Willamette University, of which he 
became one of the trustees. He became 
the most important member of the con- 
stitutional convention, and as Congress- 
man he bore a large part of the brunt 
of the conflict leading to the admission 
into the Union of Oregon by a close 
margin of votes in 1859. 
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